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EUROPEAN  PERSPECTIVE  ON  BOSNIAN 
CONFLICT 


MONDAY,  FEBRUARY  22,  1993 

Commission  on  Security  and  Cooperation  in  Europe 

Washington,  DC. 

The  Commission  met  in  room  2226  of  the  Rayburn  House  Office 
Building,  First  Street  and  Independence  Avenue,  SW.,  Washington, 
DC,  at  2:30  p.m..  Senator  Dennis  DeConcini,  Chairman,  and  Repre- 
sentative Steny  Hoyer,  Co-Chairman,  presiding. 

Present:  Senator  Dennis  DeConcini,  Chairman,  Representatives 
Steny  Hoyer,  Co-Chairman,  and  Frank  McCloskey. 

Staff  present:  Samuel  Wise,  Staff  Director;  Jane  S.  Fisher, 
Deputy  Staff  Director;  Mary  Sue  Hafner,  Deputy  Staff  Director  and 
General  Counsel;  and  David  M.  Evans,  Senior  Advisor. 

Also  present:  Ambassador  Peter  Dyvig,  Denmark  (EC),  Ambassa- 
dor Nuzhet  Kandemir,  Turkey,  Ambassador  Helmut  Tiirk,  Austria, 
and  Ambassador  Andreas  van  Agt,  Delegation  of  the  Commission 
of  the  European  Communities. 

Chairman  DeConcini.  The  Commission  will  come  to  order.  I 
want  to  thank  my  Co-Chairman  for  being  here  today,  and  we  do 
expect  some  other  members  of  Congress  to  join  us. 

I  want  to  thank  our  distinguished  panel,  and  I'll  make  a  short 
opening  statement  and  then,  due  to  scheduling,  we're  going  to  ask 
Ambassador  Kandemir  to  present  his  position  first.  I  appreciate 
the  willingness  in  the  seniority  system  among  diplomats  to  permit 
that  exception. 

The  international  response  to  the  ongoing  war  in  Bosnia-Herze- 
govina can  be  summed  up  in  a  single  word,  and  that's  failure.  The 
Serbs  have  flagrantly  violated  each  and  every  one  of  the  basic  prin- 
ciples contained  in  the  Helsinki  Final  Act  and  yet,  once  again,  the 
West  has  been  unable  to  act  credibly  in  the  face  of  another  Europe- 
an genocide  and  territorial  land  grab. 

Efforts  to  mediate  the  conflict  have  failed  at  a  horrible  cost  to 
the  people  of  Bosnia  and  Croatia.  I  agree  with  former  National  Se- 
curity Advisor  Brzezinski  that  "Peace  in  Bosnia  will  not  be  possible 
until  the  aggressors  know  that  the  costs  of  aggression  will  be 
higher  than  the  benefits  of  aggression." 

The  only  message  the  international  community,  including  the 
United  States,  has  sent  to  the  Serbian  aggressors  in  this  conflict  is 
keep  on  grabbing  territory,  because  we  won't  stop  you.  We  are 
demonstrating  that  the  principles  contained  in  the  Charter  of 
Paris,  which  we  all  agreed  to,  in  reality  are  not  going  to  be  the 
basis  for  a  new  Europe. 


Instead  of  reaching  for  a  new  threshold  of  international  behavior 
in  the  post  Cold  War,  we  are  slipping  back  to  the  disastrous  men- 
tality of  pre-World  War  II.  Why  is  it  so  hard  for  us  to  learn  that 
real  stability  can  never  be  achieved  by  giving  in  to  violent  aggres- 
sion? 

We  have  not  even  kept  our  most  basic  commitment  to  the  people 
of  Bosnia — delivery  of  humanitarian  assistance.  It  takes  days  of 
diplomatic  hand  wringing  at  the  United  Nations  to  respond  to  the 
now  predictable  Serbian  challenge  to  UN  troop  efforts  to  deliver 
aid  to  Sarajevo  and  to  villages  which  have  been  cut  off  for  months. 

How  does  the  UN  finally  respond?  It  scolds  the  Bosnian  govern- 
ment for  having  the  audacity  to  suggest  that  it  will  not  allow  the 
Serbs  to  play  anymore  games  at  the  expense  of  Bosnian  people  who 
are  starving  throughout  the  country.  Don't  misunderstand  me.  I 
always  favor  negotiations,  but  negotiations  should  not  be  used  as  a 
substitute  for  taking  strong  action.  Action  must  be  taken.  If  the  ag- 
gressors have  no  reason  to  believe  they  will  be  stopped,  negotia- 
tions themselves  become  nothing  more  than  an  exercise  in  busy 
work  which  soothes  consciences  and  strengthens  the  aggressors'  po- 
sition. This  is  becoming  daily  more  apparent  with  respect  to  Presi- 
dent Milosevic  as  well  as  the  Bosnian  Serbs.  I'm  going  to  include 
the  balance  of  my  statement  in  the  record  due  to  the  time  re- 
straints here.  I  feel  so  strong  about  it,  I  hate  not  to  read  it,  because 
it  fires  me  up;  but  I'm  fired  up  enough.  I'll  yield  to  the  distin- 
guished Co-Chairman,  Congressman  Hoyer,  who  has  been  a  leader 
in  the  House  side,  bringing  about  at  least  conscience  from  the  Con- 
gress of  the  United  States.  Congressman  Hoyer. 

[Whereupon,  the  statement  of  Senator  DeConcini  was  submitted 
for  the  record.  See  appendix  at  p.  31.] 

Co-Chairman  Hoyer.  Mr.  Chairman,  I  know  that  Ambassador 
Kandemir  must  leave  at  3:05.  So  I  will  include  my  statement  in  the 
record.  Of  course,  the  senior  diplomat  in  the  diplomatic  corps,  as 
far  as  I'm  concerned.  Ambassador  Djrvig,  is  my  ambassador. 

My  father  was  born  in  Copenhagen.  So  we  have  to  pay  special 
attention  to  the  Danish  Ambassador,  but  I  will  forego  a  statement 
at  this  point  in  time. 

[Whereupon,  the  statement  of  Mr.  Hoyer  was  submitted  for  the 
record.  See  appendix  p.  33.] 

Mr.  McCloskey.  I  have  no  statement,  Mr.  Chairman.  I  thank 
both  Chairmen  for  their  leadership.  I  identify  with  everything  you 
say.  Senator.  Thank  you  so  much. 

Co-Chairman  Hoyer.  I  do  want  to  say  how  much  we  appreciate 
the  willingness  of  these  very  distinguished  international  represent- 
atives to  bring  their  perspective  to  what  is  a  very  thorny  problem 
for  Europe,  for  the  United  States,  and  for  the  international  com- 
munity. 

We  are  all  trying  to  come  to  grips  with  exactly  what  policy  the 
United  States  ought  to  adopt  and  what  policy  the  United  States,  in 
conjunction  with  its  allies  in  Europe,  can  best  follow  to  solve  and 
bring  to  a  close  the  tragedy  that  is  occurring  there  in  personal 
terms,  but  also  the  political  conflagration  that  is  occurring  there. 

Chairman  DeConcini.  Ambassador  Kandemir,  thank  you.  Please 
proceed. 


HIS  EXCELLENCY  NUZHET  KANDEMIR,  AMBASSADOR  OF  THE 
REPUBLIC  OF  TURKEY 

Ambassador  Kandemir.  Thank  you,  Mr.  Chairman.  I  thank  you 
and  the  members  of  the  Commission  for  the  opportunity  to  present 
Turkey's  perspective  on  the  war  in  Bosnia,  and  I  also  want  to 
thank  my  good  friend,  the  Danish  Ambassador,  for  yielding  me  the 
floor  to  make  this  presentation  before  him. 

We  have  been  following  the  course  of  the  war  very  closely,  from 
the  early  days  of  Serbian  aggression  and  ethnic  cleansing  through 
the  failing  peace  process,  to  the  most  recent  reports  of  escalation. 

In  short,  Mr.  Chairman,  we  are  stunned  that  this  has  been  al- 
lowed to  continue,  that  so  little  has  been  done  to  halt  the  decima- 
tion of  Bosnia  and  the  Bosnian  people. 

We  appreciate  President  Clinton's  decision  to  lend  U.S.  weight  to 
the  negotiations.  We  fully  support  U.S.  involvement  in  resolving 
the  Bosnian  conflict  and  its  contributions  to  a  just  and  equitable 
solution.  However,  we  believe  further  determined  steps  will  be  re- 
quired to  reach  a  viable  solution  in  Bosnia. 

It  is  clear  that  a  solution  must  not  be  imposed  on  the  parties.  For 
example,  I  think  all  of  us  here  today  have  reservations  regarding 
the  map  put  forth  by  Mr.  Vance  and  Lord  Owen.  This  is  certainly 
one  area  where  the  Bosnians  welcome  U.S.  participation.  It  is  criti- 
cal to  the  future  of  the  region  and  the  world  that  the  Serbians  not 
be  rewarded  for  their  aggression  and  ethnic  cleansing. 

Stopping  Serbian  aggression  is  a  prerequisite  for  any  peace  initi- 
ative. Since  the  outbreak  of  the  war  in  Bosnia,  Turkey  has  worked 
towards  that  end.  Thus,  we  would  have  liked  to  have  seen  the  U.S. 
administration  take  more  immediate  steps  to  stop  the  fighting  and 
atrocities. 

In  this  regard,  the  initiative  falls  short  of  what  we  had  hoped. 
There  is  no  guarantee  that  the  atrocities  will  stop  while  the  negoti- 
ations are  underway.  Indeed,  we  all  continue  to  receive  reports 
from  Bosnia  of  mass  killings  and  rapes  and  shelling  of  civilian  set- 
tlements. 

Human  suffering  is  further  aggravated  by  the  Serbian  blockade 
on  humanitarian  aid  to  Bosnia.  Here  I  should  like  to  cite  a  recent 
letter  addressed  to  Mr.  Cyrus  Vance  from  Ms.  Sadako  Ogata,  the 
U.N.  High  Commissioner  for  Refugees  who,  in  writing  about  the 
recent  self-imposed  blockage  by  the  Bosnians,  states,  and  I  quote: 

"The  reaction  of  local  authorities  is  partly  justified  by  the  fact 
that,  in  spite  of  recent  reiteration  of  previous  commitments  by  the 
Bosnian  Serb  leaders,  no  access  has  been  granted  to  UNHCR  to 
visit  and  assist  the  besieged  Muslim  enclaves  of  Eastern  Bosnia." 

"This  situation  has  provoked  a  sizeable  displacement  of  people 
from  Kamenica  to  Tuzla,  with  the  help  of  the  Serbs.  The  impossi- 
bility of  bringing  assistance  to  these  places  is,  in  fact,  provoking 
ethnic  cleansing.  There  is  fear  that  such  a  movement  could  spread 
to  the  other  Muslim  enclaves  of  Eastern  Bosnia." 

What  was  so  very  disturbing  was  that  the  Bosnians  were  actually 
protesting  through  the  hunger  strike.  It  is  Serbian  aggression,  as 
well  as  the  overall  unwillingness  and  inability  of  the  international 
community  to  take  effective  action  to  help  them. 


Mr.  Chairman,  we  must  question  the  credibiHty  of  any  peace  ne- 
gotiations that  take  place  while  one  party  remains  at  the  other's 
throat.  The  situation  in  Bosnia  must  be  brought  to  a  stalemate 
before  we  can  honestly  expect  anything  of  the  peace  process. 

Indicative  of  this  is  the  general  rejoicing  in  Belgrade  after  Secre- 
tary Christopher's  statement.  It  was  obvious  to  the  Serbs  that  little 
was  to  be  done  immediately  to  contain  their  ambitions  of  a  Greater 
Serbia. 

Indeed,  one  can  even  envision  a  situation  in  which  the  Serbians 
would  make  the  negotiations  drag  on  to  avoid  the  injection  of  U.S. 
peacekeeping  forces  into  the  situation.  I  hope  the  U.S.  will  use  its 
influence  to  finalize  the  negotiations  quickly,  because  until  such 
conclusion,  the  Bosnians  will  remain  defenseless. 

We  know  that  most  of  the  members  of  the  U.N.  Security  Council 
refuse  the  idea  of  military  measures  in  Bosnia  for  fear  of  the  secu- 
rity of  their  own  soldiers.  I  would  say  that  anything  worthwhile, 
any  truly  moral  victory,  comes  at  a  price.  There  is  a  risk  involved, 
and  this  should  be  understood  before  troops  are  deployed. 

As  it  is,  the  U.N.  troops  on  the  ground  in  Bosnia  are  ineffective, 
as  witnessed  by  their  inability  to  deliver  assistance  to  Eastern 
Bosnia.  The  Bosnians  would  tell  you  that  they  would  rather  guard 
the  aid  themselves  than  allow  the  presence  of  the  U.N.  troops  to  be 
used  by  anyone  as  an  excuse  for  inaction. 

This  is  one  of  the  reasons  Turkey  has  been  advocating  lifting  the 
arms  embargo  against  the  Bosnians.  I  cannot  emphasize  enough 
the  necessity  of  reaching  a  stalemate  on  the  battlefield. 

Another  reason  is  the  Bosnians  themselves,  who  clearly  state 
that  they  do  not  want  outside  ground  forces  in  Bosnia.  They  would 
rather  fight  their  own  battles.  If  the  Bosnians  were  armed,  there 
would  be  no  need  to  debate  the  ground  forces  issue. 

As  for  the  U.N.  economic  sanctions,  we  have  seen  that  they,  too, 
are  ineffective.  The  smuggling  along  the  Danube  into  Serbia  has 
reached  huge  proportions.  The  Serbians  easily  get  around  the  sanc- 
tions. If  v/e  are  going  to  rely  on  sanctions  to  discourage  the  Serbi- 
ans, they  should  be  enforced  stringently  by  all  parties  and  along  all 
points  of  entry,  which  brings  me  to  my  next  point. 

We  believe  that  there  will  be  no  lasting  peace  in  Bosnia  as  long 
as  one  of  the  parties  is  significantly  stronger  than  the  other.  Histo- 
ry shows  that  peace  can  best  be  kept  between  adversaries  through 
a  policy  of  deterrence  and  parity.  In  the  Balkans,  it  is  clear  that 
there  will  be  nothing  to  deter  Serbian  aggression  against  Bosnia  in 
the  future  except  the  Bosnians'  ability  to  stage  a  strong  defense. 

As  the  inequity  between  all  parties  diminishes,  the  likelihood  of 
an  equitable  compromise  becomes  more  attainable.  There  will 
always  be  the  question  of  who  will  defend  the  Bosnians  when  the 
peacekeepers  leave. 

This  should  be  the  primary  concern  of  U.S.  policy  makers,  as  it 
affects  when  the  U.S.  would  be  able  to  bring  home  its  peacekeep- 
ers. I  need  not  point  out  that  the  political  solution  to  be  reached 
must  be  self-sustaining. 

There  are  several  measures  that  could  be  taken  to  end  the  hostil- 
ities and  allow  the  negotiations  to  take  place  in  an  atmosphere 
more  conducive  to  their  success. 


First,  the  U.N.  should  force  the  Serbs  to  turn  over  their  heavy 
weapons  immediately.  This  would  be  the  first  step  towards  estab- 
lishing the  military  balance  at  the  lowest  common  denominator.  As 
long  as  the  Serbs  can  turn  to  the  arsenals  of  the  former  Yugoslav 
army  with  impunity,  the  Bosnians  will  remain  at  a  disadvantage. 

Simultaneously,  we  must  force  the  Serbs  to  lift  their  sieges  on  ci- 
vilian settlements;  and,  in  all  honesty,  I  cannot  comprehend  why 
the  United  Nations  has  yet  to  enforce  the  no-fly  zone,  especially 
since  the  Security  Council  has  already  passed  resolutions  to  do  so. 
A  clear,  strong,  determined  signal  must  be  given  to  the  Serbians 
that  their  aggression  will  not  stand. 

The  U.N.  Security  Council  is  working  on  a  resolution  to  set  up 
the  much  discussed  war  crimes  tribunal,  which  would  place  tre- 
mendous pressure  on  the  Serbs  to  restrain  their  conduct  of  the 
war.  The  U.S.  should  not  only  work  towards  establishing  this  tribu- 
nal but  also  towards  giving  effect  to  Article  8  of  the  Genocide  Con- 
vention. Only  then  could  it  gain  the  necessary  power  to  enforce  jus- 
tice in  Bosnia. 

In  short,  unless  the  U.S.  makes  thoroughly  clear  its  readiness  to 
put  teeth  behind  its  initiative,  what  we  may  have  is  largely  a  con- 
tinuation of  the  carnage  in  Bosnia.  The  danger  that  the  conflict 
will  spill  over  into  Kosovo,  Sandjak  and  Macedonia  is  very  real. 

This  would  create  the  possibility  of  a  wider  Balkan  war  that 
could  draw  in  Albania,  certainly,  and  possibly  Bulgaria,  Greece  or 
even,  eventually,  Turkey.  This  scenario  is  not  exaggerated. 

Mr.  Chairman,  ladies  and  gentlemen,  Turkey  fully  supports  in- 
creased U.S.  participation  in  the  Bosnian  peace  process,  and  hopes 
that  the  administration's  initiative  will  prove  to  be  an  important 
step  in  a  concrete  effort  to  do  what  it  will  take  to  find  peace  in 
Bosnia. 

As  a  regional  country,  Turkey  is  vitally  concerned  that  the 
Balkan  crisis  be  dealt  with  effectively.  President  Ozal  recently  vis- 
ited Bulgaria,  Macedonia,  Albania  and  Croatia  as  part  of  Turkey's 
ongoing  efforts  to  contribute  to  regional  peace. 

Once  the  international  community  decides  to  make  a  sincere 
effort  to  restore  peace  in  the  Balkans,  Turkey  is  more  than  ready 
to  do  whatever  it  can  to  help. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  DeConcini.  Ambassador  Kandemir,  thank  you  very 
much.  I  just  will  ask  one  question. 

Your  country  having  called  for  the  use  of  air  force  to  enforce  the 
no-fly  zone  and  to  stop  the  heavy  guns,  as  you  mention  in  your 
statement  here,  would  certainly  take  a  vote  of  the  Security  Coun- 
cil. What  is  your  assessment  of  what  Russia  would  do? 

They  appear  to  have  indicated  some  real  resistance  to  the  use  of 
force.  Do  you  think  this  can  change,  and  can  Turkey  play  any  role 
in  that  area? 

Ambassador  Kandemir.  Mr.  Chairman,  we  have  been  in  touch 
with  the  Russian  administration  as  well.  We  do  know  that,  at 
present,  there  are  some  nationalists,  some  pro-Serbs,  who  are  play- 
ing a  role,  a  major  role,  in  the  Russian  parliament  and  also  within 
the  administration;  but  we  believe,  if  the  international  community 
decides  to  use  force  or  any  other  means  to  enforce  the  no-fly  zone, 
the  Russians  will  abide  by  this  international  decision,  and  that  this 
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will  not  create  undue  disturbances,  as  some  circles  do  try  to  sug- 
gest, time  to  time. 

Chairman  DeConcini.  You're  suggesting.  Ambassador,  that  they 
would  at  least  abstain  from  a  veto  vote  on  the  Security  Council? 

Ambassador  Kandemir.  Well,  this  is  our  expectation,  Mr.  Chair- 
man. 

Chairman  DeConcini.  Thank  you.  Congressman  Hoyer? 

Co-Chairman  Hoyer.  Mr.  Ambassador,  I  know  you  have  to  go. 
The  resolution  introduced  by  Senator  DeConcini  and  I  both  calls 
for  enforcement  of  the  no-fly  zone  as  well  as  lifting  the  arms  em- 
bargo as  it  pertains  to  Bosnia. 

Our  European  allies,  particularly  France  and  England  who  have 
troops  on  the  ground  there,  have  expressed  opposition  to  that — to 
arming  the  Bosnians,  because  they  believe  it  will  place  their  people 
at  much  greater  risk.  Could  you  comment  on  that? 

Ambassador  Kandemir.  Well,  as  I  have  briefly  stated  in  my  pre- 
vious introductory  remarks,  there  is  risk  when  one  deploys  troops 
in  a  war-torn  country.  Certainly,  the  troops  which  are  there  will 
have  some  dangers — will  be  faced  with  some  dangers,  but  I  do  not 
believe,  and  we  do  not  believe  in  Turkey,  that  this  danger  will  be 
to  the  extent  that  they  are —  that  some  countries  in  Europe  are 
claiming. 

So  I  don't  think  this  risk  is  something  which  should  not  be 
taken. 

Co-Chairman  Hoyer.  Mr.  Ambassador,  you  indicated  that  Turkey 
would  take  such  steps  as  it  was  necessary  to  assist.  Would  that  in- 
clude the  deployment  of  Turkish  troops  in  a  U.N.  peacekeeping 
force  or  peace  making  force? 

Ambassador  Kandemir.  Well,  sir,  yes;  and  if  Turkey  is  to  act, 
this  will  be  within  the  framework  of  an  international  force, 
within — under  the  umbrella  of  the  United  Nations  or  NATO  or  any 
other  international  effort,  and  within  the  framework  of  these  ef- 
forts, Turkey  will  do  whatever  she  can,  including  deployment  of 
forces  which  might  be  required. 

Co-Chairman  Hoyer.  Last  question,  Mr.  Ambassador.  In  your 
statement  you  suggest  forcing,  compelling,  Serbia  to  give  up  its 
weapons.  Presumably,  the  only  way  you  can  do  that,  short  of  their 
agreement,  is  by  force.  Is  that  what  you  are  recommending? 

In  the  event  that  they  cannot  reach  a  negotiated  settlement  to 
which  all  parties  agree,  your  recommendation  would  be  that  the 
only  alternative  would  be  the  use  of  force  to  take  the  weapons  and 
to,  in  effect,  disarm  Serbians  by  force? 

Ambassador  Kandemir.  This  is  exactly  what  we  recommend,  sir. 
In  fact,  the  first  step  should  be,  certainly,  to  ask  them  to  put  those 
heavy  armaments  under  the  control  of  the  United  Nations.  Should 
they  fail  to  do  so,  some  surgical  air  operations  will  be  a  necessity, 
and  these  operations,  even  if  they  are  not  a  hundred  percent  suc- 
cessful, will  give  the  message,  the  forceful  message,  to  the  Serbians 
that  the  international  community  does  mean  business. 

So  far,  this  forceful  message  has  not  been  given  to  them,  and  this 
is  the  reason  why  they  feel  free  to  do  whatever  they  have  in  mind 
with  a  view  to  creating  the  Greater  Serbia. 

So  this  will  constitute  one  of  the  messages  that  Turkey  is  asking 
for. 


Co-Chairman  Hoyer.  Thank  you  very  much,  Mr.  Ambassador. 
We  appreciate  your  being  here. 

Chairman  DeConcini.  Congressman  McCloskey? 

Mr.  McCloskey.  Thank  you,  Senator.  Thank  you,  Mr.  Ambassa- 
dor. Two  brief  questions.  I  might  say  you  have  made  a  very  admira- 
ble statement.  I  have  a  hard  time  disagreeing  with  any  sentence  in 
there. 

I  think  it  is  partially  covered  by  implication  already,  but  specifi- 
cally with  the  excellent  principles  stated  in  the  London  declara- 
tion, particularly  as  to  the  lifting  of  the  siege,  the  need  for  humani- 
tarian access  to  all  areas  of  Bosnia,  and  also  U.N.  resolutions  to  the 
effect  demanding  the  cessation  of  all  military  activity,  why  do  you 
think  the  U.N.  and  the  EC  have  not  backed  up  resolutions  that 
they  have  agreed  to,  and  indeed  the  Bosnians  Serbs  and  the  Serbs 
have  agreed  to? 

Ambassador  Kandemir.  Well,  sir,  it  is  certainly  somewhat  a  diffi- 
cult question  to  answer,  but  I  may  give  you  my  personal  feelings. 
Personally,  I  feel  that  in  Europe  there  are  a  number  of  countries 
who  do  not  want  to  get  involved  with  some  military  operations  in 
the  field,  and  they  want  to  finish  with  this  crisis  in  former  Yugo- 
slavia without  them  being  involved  militarily,  economically,  and 
otherwise.  This  might  be  one  of  the  reasons. 

The  second  reason  might  be  that  the  group  who  is  involved  in 
Bosnia-Herzegovina  is  of  a  different  culture,  and  this  might  also  be 
somewhat — give  them  the  reluctance  of  acting  and  putting  their 
hands  into  fire. 

At  any  rate,  sir,  in  the  world,  and  particularly  in  the  Islamic 
community.  Islamic  world,  there  is — there  is  a  certain  feeling  that 
the  international  community  is  using  a  double  standard.  This  is 
something  which  will  have  to  be  taken  into  consideration. 

I  do  know  it,  because  we  have  been  attending  the  Islamic  Confer- 
ence organization  at  the  summit  meetings  and  so  on,  and  there 
people  do  think  that  why  have  we  been  trying  to  form  a  coalition 
in  the  case  of  the  Gulf  crisis  where  the  aggressor  has  been  stopped 
whilst,  despite  the  fact — despite  the  fact  that  there  is  a  U.N.  reso- 
lution on  the  no-fly  zone,  this  no-fly  zone  is  not  being  implemented. 

So  this  obvious  double  standard  cannot  be  understood  well,  and  it 
also  gives  in  the  mind  of  the  people  the  feeling  that  this  war  is  a 
war  of  religion;  and  if  I  may  suggest,  sir,  this  war  of  religion  is  the 
most  dangerous  thing  for  humanity  in  history. 

If  this  war  becomes  a  war  of  religion,  we  may  be  dealing  with  it 
for  the  coming  hundred  years.  So  we  have  to  be  careful  not  to 
present  this  war  as  a  war  between  the  two  religions,  and  also  in 
the  press  and  in  the  media  there  is  a  tendency  of  presenting  the 
clashes  as  between  Serbian  forces  and  the  Muslims. 

Why  Muslims?  They  are  Bosnians.  So  we  have  to  be  careful 
wherever  we  are,  however  we  talk,  that  we  are  dealing  here  with 
two  groups  who  are  just  fighting  against  each  other,  irrespective  of 
their  religion  and  their  culture. 

Mr.  McCloskey.  Thank  you,  Mr.  Ambassador.  Thank  you,  Mr. 
Chairman. 

Chairman  DeConcinl  Thank  you.  Mr.  Ambassador,  thank  you 
very  much  for  giving  us  your  time.  It's  very  helpful  to  have  your 
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government's  presentation  here  as  part  of  our  record.  We  are 
grateful. 

Ambassador  Kandemir.  Thank  you  very  much,  sir. 

Chairman  DeConcini.  Ambassador  Dy^^ig,  thank  you  again  for 
your  usual  hospitality  and  generosity  and  kindness,  and  also  your 
leadership  in  this  area,  and  we  welcome  your  statement  at  this 
time. 

HIS  EXCELLENCY  PETER  DYVIG  AMBASSADOR  OF  THE 
KINGDOM  OF  DENMARK  (EC) 

Ambassador  Dyvig.  Thank  you  very  much,  Chairman  DeConcini 
and  Chairman  Hoyer.  Chairman  Hoyer,  if  I  may  come  back,  as  I 
regard  him  as  my  Congressman  in  this. 

I  should  like  to  begin  by  thanking  you  for  having  invited  me  to 
speak  at  this  hearing  today.  I  am  glad  to  do  so  primarily  for  two 
reasons,  first  because  it  offers  me  an  opportunity  to  point  out  the 
great  personal  contributions  of  the  two  of  you  to  involve  the  United 
States  Congress  and  the  American  people  in  the  work  of  the  Con- 
ference on  Security  and  Cooperation  in  Europe,  the  CSCE,  to  which 
both  my  country,  Denmark,  and  the  European  Community  of 
which  we  are  a  member  and  hold  the  Presidency  right  now  at- 
taches the  greatest  importance  as  a  means  to  help  create  a  peace- 
ful environment  on  all  of  the  European  continent. 

The  role  of  the  United  States  in  this  effort  is  highly  appreciated 
by  the  Europeans  and  is  seen  in  more  or  less  the  same  light  as  we 
see  the  continued  need  for  a  strong  American  participation  in  the 
future  of  NATO,  including  the  maintenance  of  a  substantial  Ameri- 
can military  presence  in  Europe  in  the  years  ahead. 

Secondly,  because  of  the  possibility  you  have  hereby  given  me  to 
explain  how  the  European  Community,  of  which  we  hold  the  Presi- 
dency right  now,  has  seriously — and  I  would  like  to  underline  seri- 
ously— tried  to  deal  with  the  tragic  crisis  in  the  former  Yugoslavia. 

As  has  been  all  too  clearly  demonstrated,  this  has  not  been,  to 
say  the  least,  an  easy  task,  and  we  do  not,  therefore,  mind  when 
the  limits  to  our  efforts  are  being  pointed  out.  What  we  may  some- 
times find  a  bit  hard  is  when  it  seems  to  be  ignored  that  the  Euro- 
pean Community  has,  since  the  beginning  of  this  conflict,  with  all 
its  convictions  involved  itself  in  a  most  serious  and  painstaking 
way  in  trying  to  find  a  peaceful  solution  to  this  terrible  crisis,  how- 
ever hopeless  it  may  have  presented  itself. 

We  know  that  what  we  have  achieved  so  far  is  not  perfect,  but 
we  have  tried  very  hard,  and  we  will  continue  to  do  so.  Let  me  ex- 
plain how. 

Ever  since  the  outbreak  of  hostilities  in  the  former  Yugoslavia  in 
the  summer  of  1991,  the  European  Community  and  its  member 
states  have  been  deeply  engaged  in  attempts  to  manage  and  resolve 
the  crisis. 

Until  the  gradual  involvement  of  the  U.N.,  first  in  a  peacekeep- 
ing role  in  connection  with  the  cessation  of  hostilities  in  Croatia  in 
early  1992,  and  then,  through  the  establishment  of  the  Internation- 
al Conference  in  August  last  year,  as  joint  sponsor  of  the  peace 
effort,  the  EC  alone  and  for  the  first  time  in  its  history  took  upon 


itself  the  responsibility  of  mediating  an  armed  conflict  on  the  Euro- 
pean continent. 

In  approaching  this  task,  the  EC  put  at  the  disposal  of  the  par- 
ties in  the  conflict  the  means  with  which  to  resolve  it  peacefully:  a 
negotiating  process  led  by  an  eminent  statesman,  Lord  Carrington, 
and  a  monitoring  mission  to  supervise  the  implementation  of 
agreements  and  assist  the  parties  on  the  ground. 

When  the  U.N.  Protection  Force  (UNPROFOR)  was  deployed  in 
the  occupied  regions  of  Croatia  and  later  in  Bosnia-Herzegovina, 
the  EC  member  states  provided  a  very  significant  amount  of  forces. 
I  can  point  out  that  my  own  country,  Denmark,  has  deployed  about 
1,200  people.  That's  not  a  lot,  but  if  you'll  take  the  size  of  our  coun- 
try into  consideration,  it  would  mean  that  the  United  States  would 
be  there  with  60,000  people.  So  it's  still  quite  an  effort  on  behalf  of 
a  small  country. 

All  this  was  before  the  scope  and  character  of  the  conflict  was 
known  it  with  its  appalling  level  of  aggression  and  brutality  to- 
wards primarily  civilian  populations  became  totally  apparent.  At 
the  outset  of  this  tragedy,  very  few  foresaw  that  it  would  compel 
the  international  community  to  fully  reassess  the  situation  in  the 
aftermath  of  the  Cold  War:  namely,  a  new  world  order  of  reduced 
global  confrontation  with  a  dramatically  enhanced  possibility  for 
U.N.  and  CSCE  principles  and  provisions  to  be  brought  into  play; 
the  prospect  of  a  larger  role  and  responsibility  for  Europe  and 
other  regions  to  manage  regional  security  risks. 

The  premise  of  UN-EC  peace  efforts  continues  to  be  the  assertion 
of  basic  principles  of  non-use  of  force,  peaceful  settlement  of  dis- 
putes, territorial  integrity  of  states,  and  the  respect  of  human 
rights  and  dignity,  including  that  of  national  minorities. 

Accordingly,  in  tackling  the  present  conflict,  the  negotiators  in 
the  International  Conference  have  rejected  options  which  would,  in 
fact,  run  counter  to  these  principles.  Thus,  the  possibilities  of  al- 
lowing the  parties  to  resolve  the  conflict  themselves  by  military 
means  or  compelling  them  by  the  use  of  massive  force  to  accept  a 
solution  in  accordance  with  common  norms  of  behavior  were  ex- 
cluded. Both  these  options  are  unacceptable,  and  the  second  would 
most  probably  prove  untenable. 

Within  these  constraints,  the  European  Community  and  the 
international  community  have  marked  out  a  course  of  impeding,  as 
far  as  possible,  the  further  access  of  weapons  to  the  parties  and  of 
defining  the  parameters  of  a  negotiated  settlement. 

In  addition,  we  have  brought  our  influence  to  bear  on  behalf  of 
the  weakest  party,  the  Bosnian  Muslims,  through  political  pressure 
against  their  opponents  and  by  applying  strong  economic  sanctions 
against  Serbia-Montenegro. 

The  EC,  its  member  states  and  various  European  NGOs  have 
contributed  very  substantially  to  the  international  humanitarian 
assistance  effort  and  to  the  reception  of  and  aid  to  refugees,  both 
for  the  sake  of  alleviating  the  widespread  suffering  and  in  order  to 
counteract  the  barbaric  practices  of  ethnic  cleansing  which  have 
become  a  principle  aim  of  the  war. 

The  UN-EC  effort  has  been  costly.  We  have  already  paid  with 
the  lives  of  a  number  of  monitors,  aid  workers,  and  peacekeeping 
soldiers. 
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In  conjunction  with  other  states  participating  in  the  CSCE,  nota- 
bly the  United  States,  we  have  endeavored  to  keep  the  conflict 
from  spilling  over  to  adjoining  areas.  This  has,  i.e.,  been  done  by 
increasing  the  presence  on  the  ground  of  missions  to  Kosovo,  Sand- 
jak,  Vojvodina,  as  well  as  the  former  Yugoslav  Republic  of  Macedo- 
nia. The  EC  monitoring  mission  also  has  teams  operating  along  the 
borders  in  the  neighboring  states  of  Hungary,  Bulgaria,  and  Alba- 
nia. 

Many  of  our  efforts  have  obviously  been  in  vain.  Countless  cease- 
fires arranged  by  the  UN-EC  mediators  have  been  broken,  and  the 
obligations  freely  entered  into  by  the  parties  at  the  London  Confer- 
ence last  August  have  not  been  respected. 

Since  it  has  been  acknowledged  throughout  that  it  would  not  be 
possible  to  impose  a  solution,  the  mediators  have  had  to  proceed  on 
the  difficult  path  of  negotiations.  It  has,  therefore,  been  inescap- 
able to  deal  with  the  three  parties  to  the  Bosnian  conflict  on  the 
same  level,  despite  the  fact  that  one  is  a  legal  and  recognized  gov- 
ernment and  the  others  secessionist  movements. 

The  preliminary  result  of  the  negotiations,  the  Vance-Owen  plan, 
is  not,  as  I  said  earlier,  the  perfect  solution  one  could  have  hoped 
for.  It  does  represent  a  step  back  from  the  principles  agreed  to  at 
the  London  Conference,  to  the  extent  that  the  international  com- 
munity has  lacked  the  means  and  the  will  to  decisively  counter-bal- 
ance the  preponderance  of  the  Serbian  side. 

In  unanimously  backing  the  plan,  the  EC  member  states,  as  well 
as  the  great  majority  of  other  European  countries,  among  them 
Russia  and  the  immediate  neighbors  of  the  former  Yugoslavia,  rec- 
ognize the  fact  that  this  plan,  nonetheless,  does  represent  the  best 
and  fairest  available  solution. 

It  provides  for  the  withdrawal  of  Serbian  forces  from  substantial 
territories  now  under  their  occupation,  and  it  is  based  on  the 
premise  of  the  continued  existence  of  the  state  of  Bosnia-Herzego- 
vina. The  EC  and  its  member  states  strongly  urge  that  the  deal  be 
struck  as  quickly  as  possible  while  the  state  still  withstands  the 
rigors  of  siege,  shelling,  cold,  and  hunger.  The  loss  of  lives  is  al- 
ready staggeringly  high  and  must  be  halted. 

The  U.S.  policy  initiative  announced  on  February  10  by  Warren 
Christopher  was  warmly  welcomed  by  the  EC  and  its  member 
states.  With  its  commitment  to  participate  in  the  implementation 
of  a  peace  settlement  and  its  emphasis  on  the  process  of  negotia- 
tion, the  new  policy  will  facilitate  the  kind  of  close  US-EC  coopera- 
tion which  we  seek  to  bring  about  a  settlement  in  Bosnia-Herzego- 
vina and  other  unresolved  issues  in  the  former  Yugoslavia. 

With  America  on  board,  we  can  keep  up  the  momentum  in  the 
negotiations  on  Bosnia,  make  the  delivery  of  humanitarian  aid 
more  effective  as  we  hear  about  it  nowadays,  and  proceed  \yith  the 
preparations  for  bringing  perpetrators  of  war  crimes  to  justice.  Mo- 
mentum at  this  point  in  time  is  very,  very  important. 

Neither  the  United  States  nor  the  European  countries  have 
found  it  realistic  to  engage  themselves  in  a  ground  war  in  order  to 
force  a  solution  upon  the  parties  in  the  former  Yugoslavia.  Politi- 
cal pressure  and  tight  economic  sanctions  seem  to  us  to  be  the  only 
instruments  to  use  in  situations  like  the  one  with  which  we  are 
confronted  after  the  end  of  the  Cold  War. 
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The  Serbian  leaders  will  be  left  in  no  doubt  that  territorial  ex- 
pansion through  violent  means  will  not  be  tolerated  and  would 
lead  to  the  permanent  and  complete  isolation  of  their  state,  there- 
by rendering  it  unviable. 

Mention  is  often  made  to  the  fact  that  troubles  m  the  Balkans 
triggered  the  First  World  War,  and  the  dangers  of  the  present  con- 
flict for  the  area  at  large  should  certainly  not  be  underestimated. 
At  the  same  time,  it  is  worth  taking  into  account  that  the  major 
Western  European  powers,  contrary  to  the  situation  in  1914,  today 
are  united  within  the  EC  in  a  common  effort  to  solve  the  conflict  in 
the  former  Yugoslavia.  The  United  States  and  Russia  are  now 
equally  involved  in  the  same  effort. 

The  principle  European  perspective  on  the  present  crisis  regard- 
ing Yugoslavia  then  can  be  drawn  up  as  follows:  European  integra- 
tion was  from  its  outset  a  concerted  attempt  to  make  a  repetition 
of  major  wars  in  Europe  impossible  through  ever  deepening  eco- 
nomic cooperation  between  the  leading  industrial  powers  on  the 
continent.  Despite  setbacks,  the  effort  will  continue  and  be  expand- 
ed in  scope  and  membership. 

The  parties  in  conflicts  such  as  the  one  in  the  former  Yugoslavia 
can  no  longer  count  upon  individual  EC  member  states  to  become 
actively  involved  on  their  behalf  or  become  the  exclusive  advocate 
of  one  or  the  other  side  in  the  conflict.  By  virtue  of  an  admittedly 
cumbersome  decision-making  process  based  on  consensus,  we  stand 
together — with  we,  I  mean  the  EC — in  such  cases. 

Despite  these  basic  changes,  we  may  not  be  able  to  keep  the  par- 
ties from  fighting  each  other  and  violating  basic  norms  of  behavior. 
We  may,  however,  be  able  to  show  them  how  we  have  overcome 
our  problems  in  the  past  and,  thereby,  show  them  how  to  come  to 
their  senses,  begin  to  exist  together,  coexistence  or  no  existence, 
and  prevent  the  conflict  from  spreading  beyond  control. 

Thank  you,  Mr.  Chairman. 

Chairman  DeConcini.  Ambassador,  thank  you  very  much.  Am- 
bassador, how  does  the  EC  and,  and  maybe  you  can  voice  an  opin- 
ion for  the  EC  but,  certainly,  for  your  country— how  do  they  ration- 
alize the  Community's  statements  at  the  conclusion  of  the  Edinbor- 
ough  meeting  in  December,  which  decried  the  systematic  campaign 
of  seizing  territories  and  cities.  Doesn't  the  Vance-Owen  plan  large- 
ly rubber  stamp  this  campaign?  Aren't  we  really  going  to  see  this 
territory,  for  all  intents  and  purposes,  seized  by  an  aggressor? 

Ambassador  Dyvig.  That  is  not  the  way  we  see  it,  Mr.  Chairman. 
As  I  said,  we  do  not  think  that  the  Vance-Owen  plan  is  a  perfect 
plan  in  all  respects,  but  it  is  based  on  what  the  situation  is,  and  it's 
based  on  making  it  possible  for  the  Bosnians  to  survive  securely 
within  the  borders  that  are  being.established. 

It  is  also — as  you  well  know,  it  is  also  pushing  back  the  Serbs 
from  a  number  of  the  areas  that  they  would  otherwise  control;  and 
if  we  did  not  have  the  plan,  would  they  then  not  have  pushed  on  to 
the  end? 

So  I  think  that,  even  if  it's  not  perfect,  it's  at  least  establishing 
the  principle,  and  it's  establishing  a  secure  area  for  the  Bosnian 
people. 

Chairman  DeConcini.  Just  speculating.  Ambassador,  if  the  plan 
is  not  agreed  to,  what  then  does  the  EC  do,  as  far  as  their  continu- 


12 

ing  involvement?  Do  they  take  it  piece  by  piece  and  go  for  tougher 
sanctions  or  do  you  think  that  there  are  any  circumstances  at  all 
that  they  might  accede  to  enforcement  of  the  no-fly  zone? 

Ambassador  Dyvig.  We  have  not  so  far,  Mr.  Chairman,  been 
thinking  of  alternatives,  because  we  think  that  there  is  momentum 
towards  the  establishment  of  an  order  based  on  the  Cyrus  Vance- 
Lord  Owen  plan;  and  as  I  said,  we  have  warmly  welcomed  the  fact 
that  the  United  States  have  become  involved  in  it,  and  in  a  way 
put  the  muscle  behind  the  plan  to  the  extent  that  the  plan — or 
that  the  American  initiative  is  also  talking  about  the  implementa- 
tion of  the  plan. 

We  think  that  this  is  a  strong  signal  to  the  parties  that  here  is 
your  chance  to  agree  now,  based  along  the  lines  that  have  been  put 
forward  by  the  plan,  and  then  try  to  come  to  your  senses,  as  I  said, 
and  to  live  in  peace. 

We  are  quite  prepared  to  consider  new  sanctions  on  Serbia.  We 
are  constantly  working  on  making  the  implementation  of  the  sanc- 
tions more  effective.  We  have  established  various  groups  and  tech- 
nical assistance  to  help  make  sure  that  the  sanctions  are  not 
broken. 

We  are  also  in  constant  dialogue  with  all  the  parties  that  are  at 
work  in  the  U.N.  on  what  can  further  be  done.  Again,  the  Europe- 
ans are  taking  this  crisis  very  seriously.  We  have  not  felt  that  a 
ground  war  was  the  way  to  solve  the  problem,  and  if  I  may  say  so, 
I  have  not  seen  very  many  being  prepared  to  offer  that  as  an  alter- 
native. 

Chairman  DeConcini.  Do  you  consider  enforcing  the  fly  zone  as 
a  ground  war  or 

Ambassador  Dyvig.  I  do  not  consider  that  as  a  ground  war,  and 
the  matter  is  still  under  consideration.  There  have  been  certain 
warnings  from  some  of  the  countries  that  have  peacekeeping  troops 
on  the  ground  that  we  have  to  consider  carefully  how  that  would — 
how  that  would  work  out,  but  nobody  within  the  European  Com- 
munity has  come  out  against  the  plan. 

As  far  as  I  know,  it  has  not  been  seen  as  the  most  effective 
means,  because  the  plane's  traveling  have  not,  it  seems,  been  car- 
rying weapons.  They  have  primarily  been  flights  of  a  non-offensive 
nature,  so  to  speak. 

Chairman  DeConcini.  Thank  you.  Ambassador.  Co-Chairman 
Hoyer? 

Co-Chairman  Hoyer.  Mr.  Ambassador,  let  me  ask  you  one  specif- 
ic question  regarding  Macedonia.  Have  any  of  the  European  coun- 
tries recognized  Macedonia,  has  Denmark? 

Ambassador  Dyvig.  None  of  the  European  Community  countries 
have  recognized.  A  great  number  of  the  EC  countries  would  like  to 
recognize  Macedonia,  thereby  to  be  able  to  establish  that  here  is 
another  limit  that  the  Serbs  should  not  take  easy;  because  when 
you  look  at  it,  international  practices,  as  we  have  known  them  in 
the  past,  are  easier  to  uphold  when  it's  a  question  of  breaking  a 
borderline,  so  to  speak,  and  therefore,  with  the  Macedonian  state 
we  think  that  we  could  add  to  the  security  of  it,  but  we  have  been 
signaling,  and  so  has  the  United  States  government,  very  clearly  to 
the  Serbs  that  if  things  were  to  happen,  then  the  situation  would 
change. 
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We  have  supported  these  statements  by  the  United  States  gov- 
ernment. 

Co-Chairman  Hoyer.  Now  when  you  say  the  situation  would 
change,  in  what  way? 

Ambassador  Dyvig.  Because  then  you  would  have  a  flagrant  vio- 
lation of  a  borderline  that  does  exist  between  an  entity  which 
wants  to  become  a  country  of  their  own,  and  which  we  think  they 
should. 

As  you  know,  the  problem  is  the  name  of  that  state,  which  has 
very — has  drawn  one  of  the  EC  partners  into  a  lot  of  considerations 
that  they  have  brought  forward  that  the  name  would  not  be  a  good 
idea. 

We  have  been  supporting  whatever  proposals  have  been  made  to 
find  another  name  or  to  find  a  solution,  because  we  think  it's  a 
pity  that  the  name  might,  in  the  last  resort,  endanger  the  existence 
of  Macedonia  as  a  people. 

Co-Chairman  Hoyer.  In  your  discussion  on  the  Vance-Owen  plan, 
obviously  the  Bosnians  believe  that  the  plan  in  effect  destroys 
Bosnia  as  a  sovereign  state  turning  it  into  ten  autonomous  perhaps 
regions  with  a  facsimile  only  of  a  central  state,  which  needs  to 
reach  agreement  by  consensus,  as  you  pointed  out. 

Furthermore,  an  additional  problem  is  that  Milosevic  has  not 
demonstrated  any  desire  to  contain  his  greater  Serbian  state  aspi- 
rations. If  you  created  a  Vance-Owen-like  state  in  Bosnia-Herzego- 
vina wouldn't  you  simply  delay  what  would  be  inevitably  a  contin- 
ued march  towards  the  consolidation  of  a  Serbian  state,  particular- 
ly as  it  relates  to  fragmenting  and  compartmentalizing  any  opposi- 
tion; and  once  you  created  these  autonomous  regions,  in  effect, 
from  those  bases,  if  you  will,  geographic  bases,  the  Serbs  would 
simply  consolidate  and  then  move  on? 

To  that  extent,  isn't  there  somewhat  of  an  analogy  to  Hitler's 
strategy  of  autonomy  over  those  areas  that  he  moved  into  gradual- 
ly and  just  went  from  base  to  base? 

Ambassador  Dyvig.  Mr.  Chairman,  as  I  said  earlier,  we  do  not 
believe  that  the  plan  is,  in  all  respects,  perfect,  but  we  think  it  is 
an  important  plan,  because — and  you  indicated  that  yourself — we 
will  have  a  state  that  remains  Bosnia-Herzegovina. 

If  we  can — by  having  the  plan  accepted,  if  we  can  introduce  a 
peaceful  situation  in  the  area  again,  then  I  think  we  may  be  able 
to  hope  that  the  state  will  gradually  take  over,  becoming  the  state, 
notwithstanding  the  different  ethnic  groups  in  the  country. 

If  we  were  not  to  advance  the  plan,  then  I  am  afraid  that  exactly 
what  you  were  hinting  at  would  happen  much  more  easily.  There- 
fore, we  think  that — and  we  are  pleased  to  see  that  the  United 
States  has  not  in  any  way  tried  to  contradict  the  plan. 

We  fully  realize  that  there  may  be  elements  that  one  can  still 
talk  about,  but  we  think  that  the  plan  is  there  to  safeguard  also 
the  state  of  Bosnia-Herzegovina;  and  if  we're  not  there,  I  am  afraid 
that  Bosnia-Herzegovina  would  be  in  greater  danger  than  when  it 
is  there. 

Co-Chairman  Hoyer.  Mr.  Ambassador,  from  the  EC's  standpoint, 
when  would  the  use  of  force  be  justified?  I  ask  this  question  in  this 
context:  Milosevic  has  not  believed  that  the  outside  world  would 
take  any  direct  action  or  at  least  has  given  no  indications  that  he 
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really  believes  that  we  will  take  action —  this  is  evidenced  by  the 
coninuous  violations  of  cease  fires,  the  unwillingness  to  restore 
people  to  places  of  previous  residence,  and  other  acts. 

It  seems  to  me  that  at  some  point  in  time  the  West,  NATO,  the 
EC,  the  United  States,  in  effect  have  to  say  this  is  the  line,  and 
beyond  it  we  are  going  to  take  military  action,  because  negotiations 
have  failed. 

Has  the  European  Community  reached  any  conclusion  as  to 
when  active  application  of  force  would  be  justified  to  save  lives  and 
restore  political  integrity  to  regions? 

Ambassador  Dyvig.  We  have  not  defined  it,  Mr.  Chairman,  di- 
rectly, but  what  we  have  said  is  that  we  also  welcome  the  imple- 
mentation part  of  the  Warren  Christopher  plan  where  it  is  pointed 
out  that  enforcement  may  become  necessary  to  guarantee  with  use 
of  military  force  what  is  decided  upon  by  diplomatic  means.  So  the 
possibility  is  being  kept  open. 

Co-Chairman  Hoyer.  What  troubles  me,  again — I  thought  Secre- 
tary Christopher's  statement  on  behalf  of  the  President  was  a  good 
one.  What  troubles  me  is  that,  once  having  recognized  the  state  of 
Bosnia-Herzegovina  and  recognizing  its  borders  and  then  having 
those  borders  transgressed  militarily,  if  we  now  make  an  agree- 
ment that  in  effect  ratifies  that  military  aggression,  we  are,  it 
seems  to  me,  in  a  very  difficult  situation  as  to  future  conflicts. 
That  is  the  case,  whether  it's — and,  of  course.  Secretary  Christo- 
pher mentioned  this — in  Russia  itself,  or  in  the  other  former  repub- 
lics of  the  former  Soviet  Union. 

What  sort  of  intellectual  ground  are  we  drawing  for  future  appli- 
cation if  we  allow  the  military  aggression  exercised  by  Milosevic  at 
this  point  in  time  to  stand,  which  in  some  respects,  it  seems  to  me, 
it's  very  hard  to  argue  that  it  doesn't  do. 

In  effect,  the  Vance-Owen  plan  destroys  a  democratically  elected 
government.  Mr.  Ambassador,  I  think  it  very  difficult  to  see  that 
not  being  the  case,  and  I  don't  want  this  to  turn  into  an  argument. 

Ambassador  Dyvig.  If  we  were  to  see  a  state,  Bosnia-Herzego- 
vina, destroyed,  then  I  think  the  situation  would  present  itself  as  a 
very  dangerous  situation  that  would  call  for  considerations  of  the 
kinds  that  we  have  been  talking  about  here. 

At  this  moment,  we  think  it's  the — really,  the  primary  goal  is  to 
have  an  acceptance  of  the  state  called  Bosnia-Herzegovina  with  the 
provinces  or  whatever  you  called  them  before  and  have  the  situa- 
tion stabilized  there,  which  at  least  is  creating  a  new  situation  for 
the  civilian  people  living  in  those  areas. 

If  we  were  to  see  a  plan  being  violated  by  the  Serbian  forces 
after  they  had  agreed  to  it,  then  I  think  we  would  all  find  ourselves 
in  a  situation  that  would  change  it.  Let  me  also  say  that  the  use  of 
force  is  certainly  not  an  element  that  has  been  ruled  out  by  the 
European  Community. 

On  the  other  side,  we  have  also  known  in  the  past  what  the  use 
of  force  could  lead  to  in  devastations  of  people  and  so  on.  We  have, 
therefore,  had  to  consider  the  situation  very,  very  carefully. 

You  know  the  situation  in  Germany  where,  based  upon  the  expe- 
riences from  the  Second  World  War,  they  have  not  even  been  able 
to  accept  that  they  can  be  part  of  a  peacekeeping  force.  So  we  are 
fighting  with  our  past  also,  to  some  extent. 


15 

At  the  same  time,  I  think  it  is  important  to  point  out,  as  I've 
been  trying  to  say,  that  use  of  miUtary  force  has  not  been  ruled 
out,  and  I  would  go  the  step  further  to  say,  though,  that  I  would 
not  like  to  see  if  the  view  was  presented — and  I'm  not  saying  that 
you  are  presenting  it — that  the  Europeans  should  be  ready  to  move 
in  here  and  use  military  force  and  the  rest  of  the  United  Nations 
should  stay  outside. 

That  would  be  putting — even  if  the  problem  is  on  our  doorstep 
this  would  probably  be  too  much,  because  putting  military  forces 
into  a  situation,  as  we  know  it  in  Yugoslavia,  is  certainly  not  the 
same  as  putting  a  force,  defending  a  well  established  border  be- 
tween two  countries. 

We  are  in  a  situation  here  which  is  very  unique,  and  that's  why 
I'm  saying  that — or  that  I've  said  that  we  have  taken  this  very  se- 
riously. We  have  been  considering  all  ways  and  means  that  can  be 
applied  and  used.  So  far,  we  have  felt  that  the  Vance-Owen  plan  is 
a  way  out  of  it,  and  we  think  that  it's  important  to  move  on  it  and 
have  that  established  as  the  basis. 

If  that  were  to  be  violated,  then  the  situation  would  change. 

Co-Chairman  Hoyer.  Thank  you,  Mr.  Ambassador.  I  agree  with 
you  that  whatever  action  we  ultimately  take,  or  in  the  short-term 
take,  ought  to  be  through  the  U.N.  and/or  NATO,  because  I  think 
those  are  broader  structures 

Ambassador  Dyvig.  Under  the  U.N. 

Co-Chairman  Hoyer.  Let  me  ask  you  one  last  question  that  trou- 
bles me.  You  referenced  and  others  have  referenced  the  creation  of 
war  crimes  tribunal,  of  which  I  am  very  much  in  favor  of.  In  reach- 
ing a  negotiated  agreement,  which  I  think  would  be  in  everybody's 
best  interest,  one  of  the  parties  negotiating  clearly  will  be  Milose- 
vic, who  has  himself  been  branded  as  a  war  criminal  by  our  former 
Secretary  of  State  along  with,  of  course,  a  Serbian  leader  in  Bosnia- 
Herzegovina.  It's  hard  to  contemplate  how  one  then  in  effect  puts 
into  custody  the  war  criminal  who  is  a  party  to  the  negotiated 
agreement. 

It  is  difficult  to  believe  that  Mr.  Milosevic  is  going  to  negotiate 
an  agreement  which  will  subject  himself  to  a  tribunal  establishing 
whether  he's  a  war  criminal.  I  just — I  don't  know  how  we  do  that, 
and  I  think  that,  frankly,  if  there  is  going  to  be  a  new  world  order, 
it  will  be  one  under  U.N.  auspices  which  holds  accountable  those  in 
the  international  community  who  would  transgress  international 
norms  as  egregiously  as  is  the  case  here. 

We're  going  to  have  to  come  to  grips  with  that.  Secretary  Chris- 
topher said  the  United  States  is  not  the  policeman  of  the  world.  We 
all  agree  with  that,  but  I  suppose  a  new  world  order  would  contem- 
plate, as  our  societies  co-depend  upon,  ultimately  a  force  that  can 
impose  civil  order. 

Ambassador  Dyvig.  I  very  much  agree.  I  think  that  I  can  under- 
stand why  the  United  States  would  not  like  to  become  the  police- 
man of  the  world,  but  I  would  hope  that  the  United  States,  and  I 
am  sure  that  they  will,  together  with  the  Europeans  and  the  world 
community,  will  help  to  create  an  international  institution  under 
the  U.N.  that  can  use  force  when  it's  necessary. 

I  would  like  to  reflect  the  support  of  the  European  Community 
also  for  the  proposal  made  by  Boutros  Ghali  that  lots  of  thought 
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should  now  go  into  establishing  at  the  hand  of  the  United  Nations 
Security  Council  and  Secretary  General  some  kind  of  force  that 
could  be  used  in  situations  like  that. 

Then  let  me  finally  say  on  the  tribunal,  I  can  see  all  the  prob- 
lems that  are  involved  of  the  nature  that  you've  pointed  out,  Con- 
gressman. I  think  at  the  same  time  that  the  fact  that  we  are  creat- 
ing a  tribunal  is  sending  a  very,  very  strong  signal  that  this  is  a 
situation  that  the  world  community  is  not  ready  to  accept  and  that 
the  world  community  has  now  begun  to  cope  with. 

I  would  also  like  to  point  out  that  we  are  in  a  new  situation  in 
this  country  and  on  the  European  continent.  We  are,  all  of  a 
sudden,  coping  with  a  world  situation  that  we  have  not  learned  to 
cope  with.  It  was  much  easier  in  the  past  when  you  had  two  parties 
in  the  world,  and  you  knew,  more  or  less,  after  having  dealt  with  it 
for  forty  years,  how  to  do  it. 

Now  we  are  confronted  with  an  immense  number  of  problems. 
Yugoslavia  is  a  very  serious  one.  I'm  afraid  that  we  may  see  more 
of  these  problems  pop  up  in  the  future,  and  one  of  the  things  we 
can  do  is  to  support  the  United  Nations  and  its  Secretary  General 
and  the  Security  Council  to  establish  procedures  that  we  can  all 
help  to  support  and  thereby  try  to  contain  the  problems  that  will 
be. 

Co-Chairman  Hoyer.  Thank  you,  Mr.  Ambassador. 

Chairman  DeConcini.  I'm  going  to  recognize,  with  the  concur- 
rence of  my  friend  from  Indiana,  the  Ambassador  from  Austria, 
Mr.  Tiirk,  and  then  I  will  yield  to  Representative  McCloskey  for  his 
questions  right  after  his  statement,  and  then  I  want  to  hear  from 
Ambassador  van  Agt.  If  he  has  a  statement,  we'll  be  glad  to  hear 
him  also. 

HIS  EXCELLENCY  HELMUT  TURK,  AMBASSADOR  OF  THE 
REPUBLIC  OF  AUSTRIA 

Ambassador  Turk.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  distinguished  members  of  the  Commission,  ladies 
and  gentlemen.  I  am  extremely  honored  and  leased  to  have  been 
invited  to  testify  before  the  U.S.  Commission  on  Security  and  Coop- 
eration in  Europe  on  the  human  rights  situation  in  Croatia  and 
Bosnia-Herzegovina  and  the  question  of  the  establishment  of  an 
international  war  crimes  tribunal  for  the  former  Yugoslavia. 

I  now  have  the  privilege  to  serve  as  the  Ambassador  of  Austria 
to  the  United  States  of  America  in  addressing  this  distinguished 
Commission.  However,  I  do  so  primarily  in  my  capacity  as  a  CSCE 
Rapporteur. 

In  view  of  time  constraints,  I  may  somewhat  shorten  my  presen- 
tation. 

Chairman  DeConcini.  Thank  you.  Ambassador.  We'll  put  your 
full  statement  in  the  record. 

[Whereupon,  the  statement  of  Ambassador  Tiirk  was  received  for 
the  record.  See  appendix  at  p.  36.] 

Ambassador  Turk.  Thank  you.  I  should  just  like  to  recall  that  in 
September  1992  Ambassador  Corell  of  Sweden,  Mrs.  Thune  of 
Norway,  and  myself  were  given  the  mandate  by  the  CSCE  to  inves- 
tigate reports  of  atrocities  against  unarmed  civilians  in  Croatia  and 
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Bosnia,  and  to  make  recommendations  as  to  the  feasibility  of  at- 
tributing responsibility  for  such  acts. 

We  visited  Croatia  from  30  September  to  5  October  1992,  where 
we  also  had  the  opportunity  to  go  to  the  Serb  controlled  areas  of 
the  Republic  of  Croatia. 

In  the  report  of  that  mission  we  observed,  in  particular,  that 
there  are  numerous  reports  regarding  atrocities  perpetrated 
against  unarmed  civilians  as  well  as  the  practice  of  ethnic  cleans- 
ing in  the  territory  of  Croatia.  We  pointed  out  that,  although  re- 
sponsibility for  these  grave  violations  of  human  rights  and  the 
norms  of  international  humanitarian  law  is  to  be  attributed  to 
both  parties  to  the  conflict,  it  appears  that  the  scale  and  gravity  of 
the  crimes  committed  by  the  Yugoslav  National  Army,  Serbian 
paramilitary  groups  and  the  police  forces  of  the  Knin  authorities 
are,  by  far,  the  most  serious. 

On  the  Serbian  side,  such  violations  of  generally  accepted  inter- 
national norms  seem  to  form  part  of  an  officially  tolerated  or  even 
supported  systematic  policy. 

We  also  emphasized  the  need  for  a  speedy  political  solution  with 
respect  to  the  Serb  controlled  areas  in  the  Republic  of  Croatia,  and 
emphasized  that  a  withdrawal  of  UNPROFOR  at  the  expiration  of 
its  mandate  would  probably  lead  to  new  and  massive  bloodshed,  in- 
cluding atrocities  against  the  unarmed  civilian  population. 

As  we  all  know,  such  a  political  solution  still  remains  to  be 
found.  The  Security  Council,  on  19  February,  unanimously  ex- 
pressed in  a  resolution  its  deep  concern  regarding  the  lack  of  coop- 
eration of  the  parties  and  others  concerned  in  implementing  the 
United  Nations  peacekeeping  plan  in  Croatia  and  extended  UN- 
PROFOR's  mandate  for  an  interim  period  terminating  March  31, 
1993.  We  can  only  hope  that  this  time  span  will  be  used  to  intensi- 
fy negotiations  on  a  political  solution. 

Due  to  the  constantly  worsening  situation  in  Bosnia-Herzegovina, 
the  Rapporteurs  were  unable  to  visit  that  country  in  order  to  con- 
duct an  on  the  spot  investigation  of  the  human  rights  situation. 
However,  numerous  reports  on  the  human  rights  situation  in  that 
country  have  already  been  submitted  by  governmental  and  non- 
governmental institutions. 

These  reports  bear  witness  to  gross  violations  of  human  rights 
and  norms  of  international  humanitarian  law,  including  war 
crimes  and  crimes  against  humanity.  They  ascribe  responsibility 
for  the  human  rights  violations  to  all  ethnic  groups  involved  in  the 
armed  conflict. 

At  the  same  time,  it  is,  however,  emphasized  by  these  reports 
that  human  rights  violations  by  Croats  and  Bosnian  Muslims  are 
not  comparable  to  those  committed  by  Serbian  and  Bosnian  Serb 
forces.  The  most  serious  human  rights  violations  by  Serbian  and 
Bosnian  Serbian  forces  are  attributed  by  these  reports  to  the  policy 
of  ethnic  cleansing  which  is  generally  seen  as  the  basis  of  all 
human  rights  violations  by  these  forces. 

The  victims  are  mainly  Muslim  civilians  of  which  hundreds  of 
thousands  have  been  affected.  We  all  know  about  the  great  number 
of  rapes  which  have  been  committed  in  Bosnia-Herzegovina,  and 
the  great  majority  of  rapes  is  said  to  be  committed  by  Bosnian  Ser- 
bian forces  on  Muslim  women. 
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These  rapes  are  viewed  to  be  too  systematic  to  be  mere  by-prod- 
ucts of  the  conflict,  but  rather  considered  to  form  part  of  the  Serbi- 
an poUcy  in  Bosnia  and  to  serve  as  a  strategic  purpose  in  itself. 

Mr.  Chairman,  it  is  not  my  intention  to  go  into  further  details 
regarding  these  most  serious  violations  of  human  rights  and  norms 
of  international  humanitarian  law  committed  in  connection  with 
the  armed  conflict  in  the  former  Yugoslavia.  What  is  even  worse  is 
the  fact  that  these  crimes  continue  to  be  committed  every  day 
before  our  very  own  eyes,  despite  forceful  condemnation  by  the 
international  community.  We  cannot  allow  this  horrifying  situation 
to  persist.  What  we  need  is  decisive  action  to  put  an  end  to  this 
tragedy. 

Let  me  stress  in  this  context  that  Austria  and,  in  particular,  For- 
eign Minister  Alois  Mock,  has  since  the  very  beginning  of  the  crisis 
in  the  former  Yugoslavia  warned  of  the  consequences  if  the  inter- 
national community  did  not  take  appropriate  action  to  resolve  it. 

In  the  meantime,  our  worst  fears  have  certainly  come  true.  It  is 
the  view  of  Austria  that  the  present  situation  in  the  former  Yugo- 
slavia, if  allowed  to  continue  unchecked,  is  fraught  with  the  most 
serious  dangers,  such  as  continuing  fighting  in  Bosnia-Herzegovina 
for  a  long  time  to  come,  a  human  catastrophe  and  a  refugee  prob- 
lem unparalleled  in  Europe  since  World  War  II,  possibility  of  Is- 
lamic fundamentalism  taking  roots  in  Southern  Europe,  danger  of 
mass  expulsions  of  Muslims  from  Sandjak  and  Hungarians  as  well 
as  other  minorities  from  Vojvodina,  an  explosion  of  the  situation  in 
Kosovo  leading  to  armed  conflict,  extension  of  this  conflict  to  Mace- 
donia with  possible  implications  for  Bulgaria,  Greece  and  Albania. 

In  view  of  these  dangers  to  which  have  to  be  added  the  irreplace- 
able loss  of  credibility  of  international  organizations  and  the 
common  values  of  democratic  societies  as  well  as  possible  negative 
consequences  for  other  parts  of  Europe,  firm  action  by  the  interna- 
tional community  is  more  than  ever  needed. 

Such  action  must,  alas,  include  a  minimum  use  of  force  to  pro- 
tect humanitarian  convoys  and  safety  zones  or  to  enforce  the  em- 
bargo and  the  ban  on  military  flights  in  the  airspace  of  Bosnia- 
Herzegovina,  and  the  preventive  deployment  of  U.N.  forces  in  ad- 
joining regions  in  order  to  avoid  a  further  widening  of  the  armed 
conflict. 

It  has  become  quite  obvious  that  any  such  effective  action  re- 
quires also  active  U.S.  involvement. 

If  I  may  now  continue  my  presentation  as  a  CSCE-Rapporteur, 
let  me  emphasize  that  one  way  for  the  international  community  to 
act  is  the  speedy  prosecution  of  those  responsible  for  atrocities, 
which  would  also  serve  as  a  deterrent  regarding  the  further  com- 
mission of  such  heinous  crimes. 

The  U.N.  Security  Council  has  today  adopted  a  resolution  by 
which  it  decided  that  an  international  tribunal  shall  be  established 
for  the  prosecution  of  persons  accused  of  serious  violations  of  inter- 
national humanitarian  law  committed  in  the  territory  of  the 
former  Yugoslavia  since  1991. 

The  Secretary  General  is  requested  to  submit  for  consideration 
by  the  Council,  if  possible  not  later  than  sixty  days,  a  report  on  all 
aspects  of  this  matter.  This  resolution  certainly  constitutes  a  most 
welcome  step  in  the  right  direction. 
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As  the  distinguished  members  of  the  Commission  are  aware,  the 
three  CSCE  Rapporteurs  also  had  the  mandate  to  draw  up  a  draft 
convention  regarding  the  estabUshment  of  an  international  war 
crimes  tribunal  for  the  former  Yugoslavia.  I  now  have  the  pleasure 
to  submit  that  report  containing  a  draft  convention  for  this  distin- 
guished Commission. 

Let  me  highlight  the  main  features  of  the  proposal: 

An  international  tribunal  with  the  purpose  of  trying  individuals 
accused  of  war  crimes  and  crimes  against  humanity  as  defined  in 
international  law  and  the  domestic  criminal  law  provisions  of  the 
former  Yugoslavia  is  to  be  established  through  an  international 
convention.  The  convention  would  be  open  for  signature  by  the 
CSCE  participating  states  and  be  subject  to  ratification.  Its  entry 
into  force  is  foreseen  after  twelve  ratifications  or  accessions. 

The  Rapporteurs  have  thus  preferred  the  creation  of  an  ad  hoc 
tribunal  specifically  designed  to  punish  the  perpetrators  of  horren- 
dous crimes  committed  in  an  ongoing  conflict  instead  of  a  perma- 
nent international  criminal  court.  The  establishment  of  such  an  ad 
hoc  tribunal  might,  nevertheless,  presage  a  permanent  body,  the 
creation  of  which  would  certainly  take  a  number  of  years. 

In  view  of  the  continuing  atrocities  in  certain  areas  of  the  former 
Yugoslavia,  it  is  obvious  that  we  could  not  wait  that  long.  The  con- 
clusion of  an  international  treaty  regarding  the  establishment  of 
an  ad  hoc  tribunal  would  not  seem  to  present  major  difficulties. 

It  may  be  assumed  that  the  ratification  process  would  be  speedily 
carried  out  in  the  particularly  interested  countries.  It  should  be 
stressed  that  two  of  the  states  on  the  territory  of  the  former  Yugo- 
slavia— that  is,  Croatia  and  Bosnia-Herzegovina — have  already  ex- 
pressed their  acceptance  of  such  an  international  tribunal. 

The  Rapporteurs  have,  in  principle,  adopted  a  CSCE  approach 
and  not  a  universal  one.  However,  in  view  of  today's  Security 
Council  resolution  to  which  I  have  referred,  the  present  proposal  to 
which  express  reference  is  made  inter  alia  in  that  resolution 
should  also  be  considered  as  a  basis  for  further  U.N.  action. 

Once  the  report  requested  by  the  Security  Council  from  the  Sec- 
retary General  has  been  submitted,  the  Council  might,  on  the  basis 
of  its  decision  to  establish  an  ad  hoc  international  criminal  tribu- 
nal for  the  former  Yugoslavia,  entrust  some  states  or  a  group  of 
states,  such  as  the  CSCE  participating  states,  with  the  task  of 
seeing  to  it  that  this  is  done  by  means  of  a  treaty  to  be  concluded 
by  them. 

Let  me  raise  two  major  points  in  connection  with  the  establish- 
ment of  such  a  tribunal.  First,  the  law  to  be  applied  by  the  pro- 
posed tribunal  consists  of  a  number  of  provisions  from  the  Penal 
Code  of  the  Former  Socialist  Federative  Republic  of  Yugoslavia. 

This  law,  which  is  based  on  international  commitments,  is  still  in 
force  in  the  territory  of  that  former  state,  although  partly  with  cer- 
tain modifications.  This  is  an  extremely  important  point,  because 
suspected  perpetrators  are  thus  prevented  from  claiming  that  to 
punish  them  would  be  in  violation  of  the  principle  of  legality — 
"nullum  crimen  sine  lege". 

Second  point:  The  jurisdiction  of  the  tribunal  is  to  be  exclusive 
and  cornpulsory  in  relation  to  states  parties  to  the  Convention  on 
the  territory  of  the  former  Yugoslavia.  However,  the  draft  provides 
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for  the  transfer  of  jurisdiction  back  to  those  states  when  they  have 
the  appropriate  means  to  adjudicate  effectively  and  fairly  cases 
falling  under  the  jurisdiction  of  the  tribunal. 

As  far  as  other  states  parties  are  concerned,  they  have  the  option 
of  prosecuting  a  suspected  offender  themselves  or  to  extradite  him 
to  the  international  tribunal  or  to  another  state  having  jurisdiction 
and  willing  to  prosecute. 

Mr.  Chairman,  before  concluding  these  brief  remarks,  let  me  em- 
phasize that  the  Rapporteurs  are  convinced  that  the  establishment 
of  an  International  War  Crimes  Tribunal  for  the  former  Yugoslav- 
ia is  not  only  desirable  but  also  feasible  from  a  legal  point  of  view. 

They  have,  by  submitting  the  draft  convention  just  outlined,  en- 
deavored to  contribute  to  the  ongoing  international  efforts  in  this 
respect.  The  establishment  of  such  an  international  tribunal  is  pri- 
marily a  question  of  political  will.  The  voice  of  the  United  States 
will  be  of  decisive  importance  in  this  connection. 

My  fellow  Rapporteurs  and  I  believe  that  the  world  cannot  afford 
to  continue  disregarding  the  commission  of  atrocities  in  certain 
areas  of  the  former  Yugoslavia  on  a  scale  unprecedented  in  Europe 
since  World  War  II.  A  clear  message  must  be  given  by  the  interna- 
tional community.  That  is,  nobody  committing  war  crimes  and 
crimes  against  humanity  will  escape  justice. 

I  thank  you  for  your  attention. 

Chairman  DeConcini.  Ambassador  Tiirk,  thank  you  very  much 
for  that  statement.  You  made  some  very  good  points,  and  also 
thank  you  for  the  long  relationship  you've  had  with  this  Commis- 
sion over  the  years.  We  appreciate  that  very  much. 

Ambassador  van  Agt,  do  you  have  a  statement? 

HIS  EXCELLENCY  ANDREA  VAN  AGT,  HEAD  OF  THE  DELEGATION 
OF  THE  COMMISSION  OF  THE  EUROPEAN  COMMUNITIES 

Ambassador  van  Agt.  Not  a  real  statement.  Half  a  minute 
would  do,  Mr.  Chairman. 

There  is  only  one  point  I  would  like  to  bring  to  your  attention.  I 
presume,  with  reference  to  documents  already  submitted  to  your 
Commission,  that  the  Commission  is  fully  aware  of  the  efforts  at 
providing  humanitarian  aid  the  European  Community  has  been 
making  and  still  is  making,  both  on  behalf  of  the  many  refugees 
and  the  displaced  persons  in  the  area. 

Let  me  stress  here  that  more  than  a  quarter  of  a  billion  of  people 
have  been  given  shelter  on  EC  territory,  not  something  to  brag 
about  or  to  boast  on,  but  it's  a  fact  worth  mentioning.  Humanitari- 
an aid  is  given  also  to  the  tens  of  thousands  of  Muslim  women  who 
were  victims  of  rape. 

Here  I  refer  to  the  Wharburton  report.  And  finally  there  is  the 
humanitarian  aid  to  Macedonia  to  help  that  country  overcome  the 
consequences — the  effects  of  sanctions  imposed  on  its  neighbors, 
Serbia  and  Montenegro. 

Let  me  once  more  express,  Mr.  Chairman,  our  readiness  to  pro- 
vide the  Commission  any  time  with  all  additional  information  it 
would  like  to  receive. 
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Chairman  DeConcini.  Ambassador,  thank  you.  We  will  accept 
that  offer,  and  indeed  I  didn't  mean  to  separate  you  from  the  Am- 
bassador Dyvig  at  all. 

I  will  yield  now  to  Congressman  McCloskey  for  any  questions  of 
any  of  the  witnesses. 

Mr.  McCloskey.  Thank  you,  Mr.  Chairman.  I  have  several. 

I  recently  returned  from  several  countries  in  the  former  Yugo- 
slavia, and  I  guess  one  of  the  things  I  heard  from  various  parties 
over  there,  expressed  in  different  ways,  was  that  ultimately  the  tri- 
bunal will  not  deal  with  the  big  fish.  It's  going  to  be  the  small  fry 
that  could  fry.  Could  you  comment  on  that? 

Particularly,  I'm  thinking  of  names  like  Milosevic,  Arkan,  Seselj, 
Karadzic  and  so  forth. 

Ambassador  Turk.  I  emphasize  that  nobody  responsible  for  these 
crimes — committing  such  crimes  should  escape  justice,  but  the  ap- 
proach that  the  Rapporteurs  have  taken  is  logical.  We  start  on  the 
basis  of  available  evidence  for  the  prosecution  of  those  who  actual- 
ly have  committed  crimes  on  the  spot  which  can  be  identified  of 
witnesses  and  other  forms  of  evidence;  and  in  the  course  of  such 
trials,  the  chain  of  responsibility  will  become  very  clear,  because 
anyone  standing  trial  before  an  international  court  will,  of  course, 
point  to  the  orders  received  by  the  superiors,  and  the  superiors  in 
turn,  when  standing  trial,  will  once  again  point  to  those  who  have 
given  them  the  orders,  who  have  instigated  this  kind  of  behavior. 

So  we  believe,  in  the  long  run,  also  those  on  the  very  top  will  not 
be  able  to  escape  justice. 

Mr.  McCloskey.  So  it  will  have  to  be  in  that  kind  of  a  series  of 
implicating  connections  rather  than  any  known  statements  of 
policy  or  criminality  that  are  on  the  record.  I  mean,  some  of  these 
folks  have  quite  a  bit  on  the  record,  as  you  know,  already. 

Ambassador  Turk.  Well,  if  there  is  enough  available  evidence 
implicating  some  of  the  leaders  right  at  the  very  beginning,  of 
course,  the  bureaucracy  which  we  all  suppose  in  connection  with 
the  establishment  of  such  a  court  will,  from  the  very  start,  also 
engage  criminal  proceedings. 

So  that's  a  matter  for  the  court  to  decide,  if  the  court  feels  the 
evidence  is  really  enough  to  also  get  at  those  at  the  top  of  the 
states  concerned. 

Mr.  McCloskey.  I  thought  your  statement  was  particularly  elo- 
quent as  to  the  sense  and  the  reality  of  an  ongoing  and  foreseeable 
tragedy.  It  makes  you  want  to  ask  EC  Ambassador  Dyvig,  I  guess,  a 
couple  of  related  questions,  but  I  think  one  of  the  most  telling 
points  in  Ambassador  Dyvig's  statement  was  his  words  that,  in  es- 
sence, the  situation  as  far  as  any  redress  for  the  Bosnians  or  any 
fairness  in  that  regard  has  deteriorated  from  the  time  of  the  stated 
agreements  of  the  London  declaration. 

In  essence,  the  stated  implication  of  that,  Mr.  Ambassador,  is 
that  the  Bosnian  Serbs  and  the  Serbs,  by  not  keeping  their  word, 
by  continuing  to  implement  the  atrocities,  have  on  the  record — and 
I'm  not  being  accusatory.  You  talk  about  these — as  I  was  talking 
about  these  things  with  Lord  Owen  at  one  point,  and  somehow 
with  Owen,  Vance  or  particular  personalities  or  states,  it  gets  to 
sound  accusatory. 
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That's  not  what  I'm  talking  about,  in  the  sense  that  no  one  can 
negotiate  or  assert  more  than  their  system,  their  infrastructure,  if 
you  will,  is  able  to  back  them  up;  but  in  essence,  would  you  not 
agree,  that  the  Bosnian  Serbs  and  the  Serbs,  by  ignoring  the  proto- 
col, the  agreement  of  the  London  declaration,  and  continuing  their 
heinous  crimes,  in  essence,  have  stood  to  get  more? 

Ambassador  Dyvig.  As  I  have  stated  earlier.  Congressman,  these 
are  the  facts,  yes,  and  that  is  why  I'm  also  adding  that  it's  high 
time  now  to  move  on  the  Vance-Owen  plan  to  establish  \yhere  the 
borderline  is,  and  then  get  on  with  the  implementation  of  it. 

Mr.  McCloskey.  My  understanding,  and  either  you  or  Ambassa- 
dor Tiirk,  particularly,  could  correct  me  if  I'm  wrong,  but  I  think 
the — as  we  all  know,  President  Clinton,  during  the  campaign, 
spoke  very  eloquently  about  the  plight  of  Bosnians  and  the  ongoing 
war  in  the  former  Yugoslavia,  talking  about  the  possibility  of  mili- 
tary action  and  so  forth  and  so  on. 

We  all  know  the  whole  world  was  waiting  with  baited  breath  for 
the  recent  Christopher  statement.  I  guess  some  of  the  analysis 
going  into  that  has  said  that,  in  essence,  Clinton  and  Christopher 
wanted  to  do  more,  but  in  essence  they  were  told  by  the  EC,  I  guess 
particularly  Lord  Owen  and  others,  well,  this  is  our  ballgame. 

I  remember  Owen  saying  it's  the  only  ballgame  in  town;  you  do 
more,  and  you  are  on  your  own  in  a  unilateral  fashion  with  all  the 
mess  that  could  come  out  of  that.  That's  fairly  much  on  the  record 
in  different  ways. 

Would  you  say  that  understanding  is  true? 

Ambassador  Dyvig.  I  can  only  say.  Congressman,  that  we  were 
sitting,  watching,  with  great  interest,  what  Secretary  of  State 
Warren  Christopher  would  say.  We  did  not  know  what  he  would 
say,  and  we  were  pleased  with  what  he  said,  because  we  think  that, 
even  if  we  regret  the  situation  in  the  country  as  much  as  you  do, 
we  felt  that  the  way  now  was,  as  he  said,  stop  here  and  begin  to 
implement  it. 

That  was  what  the  American  government  came  in  and  said.  We 
were  very  pleased  to  see  the  United  States  come  in  in  this  way,  be- 
cause I  think  there  is  no  doubt  that,  when  the  Europeans  and  the 
Americans  act  in  unison,  then  you  are  sending  a  signal  that  is 
much,  much  stronger. 

It  shows  the  parties  that  they  cannot  play  on  the  Europeans,  on 
the  one  side,  and  the  Americans  on  the  other  side.  So  we  were 
indeed  very,  very  pleased  that  the  Europeans  and  the  Americans 
were  now  working  along  the  same  lines,  and  we  had  encouraged 
the  Americans  to  come  along. 

We  had  not  told  them  what  to  do,  and  I  am  sure  that  the  Secre- 
tary of  State  and  the  new  President  of  the  United  States  would  not 
follow  advice  from  the  Europeans  if  they  disagreed. 

Mr.  McCloskey.  I  guess  it's  on  the  record,  the  mass  rapes,  the 
concentration  camps,  the  torturing  and  shelling  of  civilians.  Would 
you  say  that  the  evil  manifested  by  Milosevic,  Karadzic,  Arkan, 
Seselj,  and  so  forth,  compare  very,  very  significantly  in  quality,  if 
not  in  world  danger,  with  the  Nazi  regime  of  World  War  II? 

Ambassador  Dyvig.  I  would  not  be  enough  of  an  expert,  I  would 
say,  to  begin  comparing  those  in  those  ways,  but  I  would  certainly 
agree  with  you  that  what  we  have  seen  are  atrocities  that  go  far 
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behind  what  any  civil  society  would  accept.  I  would  agree  with 
that. 

Mr.  McCloskey.  Let  me  ask  you  this,  and  this  will  be  my  con- 
cluding question,  Mr.  Chairman,  and  maybe  if  Ambassador  Tiirk 
also  wants  to  try  a  stab  on  it.  If  Bill  Clinton  and  the,  say,  appropri- 
ate parties  following  his  leadership  were  to  say — were  to  say  now 
that  you  will  comply  with — Serbia,  Bosnian  Serbs,  you  will  comply 
with  the  London  declaration;  you  know,  particularly,  you  will  allow 
all  artillery  to  be  confiscated.  Weapons  would  be  taken  on  both 
sides,  and  we  will  have  immediate,  full-scale  humanitarian  relief. 
We  will  have  humanitarian  nutritional  and  medical  access  to  all  of 
Bosnia,  and  you  have  whatever,  24,  48,  or  72  hours  to  comply  with 
this  or  face  the  "military"  consequences. 

Is  there  not  enough  backbone  in  all  the  EC,  in  all  the  Western 
community  with  the  U.S.  involved  also  to  go  along  with  that?  I 
mean,  as  we  are  possibly  looking  at  hundreds  of  thousands  of  more 
dead  and  hundreds  of  thousands  of  further  refugees? 

I  guess  I'm  asking  in  another  way  Mr.  Hoyer's  question  or  con- 
cern as  far  as  a  deadline  or  when  does  it  get  to  be  enough? 

Ambassador  Dyvig.  Well,  what  I  also  stated.  Congressman,  is 
that  we  think  that  the  time  is  there  to  tell  the  parties  involved, 
and  the  Serbs  in  particular,  that  now  we  accept  the  agreement, 
and  then  we  stop  it;  and  if  you  don't,  then  we  are  ready  to  consider 
how  to  get  it  implemented.  We  would  be — we  are  ready  and  have 
said  that,  to  move. 

Mr.  McCloskey.  Thank  you,  sir.  Mr.  Tiirk? 

Ambassador  Turk.  Thank  you.  What  has  been  pointed  out,  the 
Vance-Owen  plan  is  a  step  back  from  the  principles  of  the  London 
Conference,  but  one  may  ask  the  following  question.  This  plan  is 
certainly  a  certain  rollback  as  regards  the  territory  which  has  been 
occupied  by  Serbian  forces. 

If  the  plan  is  not  adopted,  does  this  mean  the  Serbian  forces  will 
gain  even  more  territory  in  Bosnia-Herzegovina  or  should  we  say, 
well,  the  plan  is  in  fact  a  partial  reward  for  aggression,  and  it 
should,  therefore,  not  be  implemented? 

These  are  the  two  aspects.  It's  very  difficult  to  tell  which  is 
worse,  stop  the  aggression  now,  leave  part  of  the  spoils  to  the  ag- 
gressor, or  let's  not  leave  anything  to  the  aggressor,  which  will  in 
turn  require  a  military  effort,  I  think,  for  which  the  Europeans,  at 
least,  will  not  seem  to  be  prepared. 

Mr.  McCloskey.  But  was  Austria  prepared  for  this,  though,  from 
the  context  of  your  statement? 

Ambassador  TiJRK.  Well,  as  far  as  Austria  is  concerned,  as  a 
neighboring  country  of  the  former  Yugoslavia,  we  do  not  think  any 
involvement,  any  direct  involvement,  would  be  very  wise.  This 
would  also  hold  true  of  the  other  neighbors  of  that  former  country. 

Mr.  McCloskey.  So  your  policy  preference  is  no  assertion  of  mili- 
tary force,  regardless? 

Ambassador  Turk.  I  think  one  should  really  try  to  further  ex- 
haust the  possibility  of  negotiations,  and  these  negotiations  are 
continuing,  and  perhaps  the  Vance-Owen  plan  can  be  further  im- 
proved, so  in  order  not  to  reward  the  aggressor  too  much. 

Mr.  McCloskey.  Thank  you  very  much.  Thank  you,  Mr.  Co- 
Chair. 
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Co-Chairman  Hoyer.  Thank  you,  Mr.  McCloskey. 

As  I  understand  Secretary  Christopher's  statement,  as  I  recall  it, 
he  indicated  that  in  order  to  have  an  agreement,  you  needed  to 
have  all  parties  ascribe  to  that  agreement. 

The  Vance-Owen  plan,  obviously,  does  not  have  that.  The  proba- 
bility is  that  if  we  take  what  the  Foreign  Minister  of  Bosnia,  who 
has  testified  twice  before  this  Commission,  says,  which  is  that  the 
chances  of  getting  a  Bosnian  agreement  to  the  Vance-Owen  plan  or 
a  similar  plan  is  very  unlikely. 

Now  if  that's  the  case,  what  I  understood  Secretary  Christopher 
to  say  is  that  then  the  United  States  is  prepared  to  enter  with  its 
European  friends  and  allies  in  both  the  negotiations  and  the  en- 
forcement of  a  voluntarily  agreed  upon  resolution.  The  problem  I 
have  ultimately  is  that  I  think  a  voluntary  agreement  is  not  possi- 
ble unless  the  consequences  of  not  reaching  a  voluntary  agreement, 
particularly  for  the  Serbs,  is  clear. 

I  don't  think  the  United  States  or  Europe  has  at  this  point  in 
time  made  that  very  clear.  It  is,  obviously,  true  that  all  of  us  would 
like  to  avoid  armed  conflict.  Our  own  military,  as  you  know,  is  very 
opposed  to  deployment  of  troops  anywhere  in  the  former  Yugoslav- 
ia. 

Obviously,  it  is  a  very  complicated  situation.  It  is  not  as  clearcut 
a  dichotomy  as  Ambassador  Kandemir  points  out.  That  is,  when 
Iraq  invaded  Kuwait,  the  President  of  the  United  States  said  this 
shall  not  stand.  Not  a  centimeter  of  Kuwait  would  be  allowed  to  be 
held  by  the  Iraqi  invader. 

The  United  States  was  united  on  that.  There  has  been,  as  you 
perhaps  know,  some  political  question  about  the  January  vote  in 
the  Congress  as  to  when  to  deploy  troops,  but  as  to  the  stopping  of 
the  aggression  there  was  no  dispute  in  the  United  States. 

When  troops  were  deployed  to  the  Middle  East  in  August  and 
then  September  of  1990,  there  was  no  difference  of  opinion  among 
Democrats,  Republicans,  conservatives,  liberals,  in  the  Congress 
with  the  administration. 

Here  we  have  a  much  more  complicated  situation,  obviously.  If 
nothing  else,  the  terrain  is  complicated,  and  there  is  not  one  side 
and  the  other  side.  It's  a  neighborhood  battle,  and  the  nextdoor 
neighbor  is  maybe  your  friend,  and  the  neighbor  after  that  is  not 
your  friend.  So,  obviously,  very  complicated. 

We're  going  to  have  to  come  to  grips  in  the  international  commu- 
nity with  making  it  clear,  in  my  opinion,  what  the  alternative  is  to 
not  reaching  an  agreed  upon  settlement  because  if  that's  not  clear, 
I  don't  see  how  we  can  really  have  an  agreed  upon  settlement. 

Now  let  me  ask  you.  You  might  want  to  comment  on  that,  al- 
though I  think  you've  all  somewhat  commented  on  that.  I  don't 
know  whether  you  want  to  comment  on  that.  Do  you  think  we've 
made  it  clear  to  Milosevic  at  this  point  in  time  what  the  failure  to 
come  to  an  agreement  will  mean? 

Ambassador  Turk.  Can  I  answer  the  question? 

Co-Chairman  Hoyer.  Yes,  Ambassador  Tiirk,  certainly. 

Ambassador  Tlfrk.  You've  touched  a  very  decisive  point.  I  would 
like  to  say  the  following:  Had  at  the  very  outset  of  the  outbreak  of 
the  Yugoslav  crisis  been  a  credible  threat  of  an  outside  military 
intervention  against  anyone  taking  up  arms  to  gain  political  objec- 
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tives  by  military  force,  I  believe  the  conflict  might  not  have  broken 
out,  but  only  because  those  concerned  knew  that  nothing  would 
happen,  no  force  from  outside  would  be  applied,  could  they  start  on 
their  designs  to  conquer  as  much  territory,  gain  control  of  as  much 
territory,  as  suited  their  political  objectives. 

I  think  this  is  still  the  problem.  The  Serbian  leadership  knows 
very  well  that  no  military  intervention  on  a  massive  scale  is  immi- 
nent. So  they  can  continue  to  try  to  pursue  their  goals. 

I  think  voluntary  agreement  is  very  difficult  to  achieve.  Compro- 
mise solutions  are  on  the  table.  A  compromise  will  never  satisfy  all 
the  parties,  but  I  think  compromises  should  take  into  particular  ac- 
count the  weaker  parties,  those  who  are  not  so  strong  militarily, 
not  so  strong  on  the  ground. 

I  do  not  think  it  would  be  good  for  the  world  if  the  lesson  from 
the  conflict  in  Bosnia-Herzegovina  were  that  it  is  better  not  to  rely 
in  collective  security  but  on  one's  own  force  of  arms. 

Co-Chairman  Hoyer.  Mr.  Ambassador,  if  I  can,  most  respectfully 
your  words  have  been  very  compelling  today,  but  I  also  feel  there's 
an  ambivalence  from  Austria's  position,  which  I  well  understand, 
of  not  wanting  to  participate,  which  makes  sense  as  they  are  a 
neighbor.  You're  going  to  have  to  live  with  them. 

I  don't  know  whether  Austria  has  deployed  any  troops  in  a  U.N. 
force.  Has  it? 

Ambassador  Turk.  Austria  has  participated  in  U.N.  peacekeep- 
ing operations  for  30  years  with  a  total  strength  of  32,000  soldiers. 

Co-Chairman  Hoyer.  Again,  there  is  the  ambivalence,  however, 
that  my  own  country — viewing  with  great  anger  and  feeling  of  em- 
pathy for  the  people  who  are  being  subjected  to  the  atrocities — and 
I  agree  with,  I  think,  all  of  your  statements,  in  particularly  yours, 
Ambassador.  There  is  no  doubt  in  my  mind  that  there  are  atroc- 
ities being  perpetrated  by  all  the  parties  to  this  conflict. 

Of  course,  we  know  in  the  course  of  human  conflict  that  atroc- 
ities breed  atrocities.  There  are  responses  to  atrocities  which  con- 
stitute atrocities  themselves,  but  simply  viewing  with  shock  and 
dismay  ultimately  is  not  going  to  do  the  job. 

You  say  decisive  action,  and  I  agree  with  you.  Decisive  action  is 
needed.  The  issue  that  we  need  to  come  to  grips  with  is  what  is 
that  decisive  action  that  the  European  Community  and  the  United 
States  and  Canada,  other  representatives  of  the  international  com- 
munity can  agree  upon. 

Mr.  Ambassador?  Ambassador  Dyvig? 

Ambassador  Dyvig.  Thank  you,  Mr.  Chairman.  I  understand,  to 
some  extent  at  least,  the  comparison  with  the  Iraq  war  where  deci- 
sive action  was  undertaken,  if  we  use  that  word.  It  was,  however, 
also  a  different  situation.  It  was  a^  country  breaking  the  borders  of 
another  country. 

You  have  said  yourself,  and  I  have  agreed  with  you  and  I  contin- 
ue to  agree  with  you,  the  situation  in  Yugoslavia  is  unique.  There 
are  no  real  borders  that  we  are  talking  about  that  are  being  violat- 
ed. 

That  is  exactly  why  the  Europeans  are  now  saying  we  have  now 
established  a  plan;  let  us  try  to  convince  the  parties  that  it  is  the 
best  plan.  We  should  not  force  them  upon  it.  Nobody  should  force 
upon  anybody  to  accept  something  that  they  don't  like,  but  let  us 
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try  to  say  to  the  parties,  this  is,  as  far  as  we  can  see,  the  best  we 
can  come  up  with.  Take  a  good  look  at  it,  and  if  you  agree  to  it, 
then  we  have  established  the  lines  where  we  can  say  from  here  and 
nowhere  else. 

That  is  what  was  said  so  well  in  Warren  Christopher's  state- 
ment, that  an  implementation  or  enforcement  action  could  then  be 
foreseen.  The  Europeans  very  much  agree  with  that. 

Two,  if  we  do  not  get  to  that  situation — and  I  must  admit  that 
this  must  be  hard  for  the  Bosnians  to  accept,  because  they  have 
been  pushed  back,  and  I  did  not  try  to  conceal  that.  I  said  that,  as 
noted  by  Congressman  McCloskey,  but  now  we  have  established  a 
kind  of  a  borderline;  and  if  he  were  to  agree  to  that,  then  at  least  I 
think  that  the  international  community  could  help  him. 

If  he  does  not  accept  it,  and  this  is  not  putting  pressure  on  any- 
body, I  am  afraid  that  we  will  continue  to  operate  within  blurred 
lines  and  that  more  lives  will  have  to  suffer. 

Co-Chairman  Hoyer.  Mr.  Ambassador,  I  know  Mr.  McCloskey 
wants  to  ask  you  this  question,  but  let  me  ask  it  of  you.  I  think  he 
may  ask  it  more  strongly  than  I  will. 

When  the  international  community  recognized  Bosnia-Herzego- 
vina, presumably  all  of  them  had  in  mind  a  traditionally  identified 
geographical  area  known  as  Bosnia-Herzegovina.  Now  if  that's  the 
case,  how  can  we  say  that  there  were  no  identifiable  political 
boundaries  which  are  being  transgressed  by  force,  with  an  attempt 
clearly  in  ethnic  cleansing  and  all — let's  forget  about  the  war 
atrocities  for  the  time  being. 

The  political  premise  of  the  Helsinki  Final  Act  and  of  interna- 
tional law  at  this  point  in  time  is  that  you  can't  change  political 
borders  by  force,  and  you  indicated  that  it  was  more  complicated. 
In  fact,  of  course,  the  issue  in  Kuwait  was  that  Saddam  Hussein 
claimed  a  portion,  at  least  a  portion,  of  northern  Kuwait  which  he 
asserted  was  improperly  assigned  by  the  English  at  the  time  of  the 
partition. 

Now  you  can  perhaps  educate  me,  and  then  Mr.  McCloskey  will 
educate  me  as  well.  He  will  jump  down  both  of  our  throats. 

Mr.  McCloskey.  You  got  90  percent  of  my  question. 

Co-Chairman  Hoyer.  Given  the  fact  that  Bosnia-Herzegovina  has 
existed  as  a  sovereign  nation  even  though  for  a  very  short  period  of 
time,  and  assuming  it  is  a  much  more  complicated  situation  than 
what  we  faced  in  Iraq  and  in  Kuwait,  where  you  didn't  have  the 
intermix  of  populations  that  you  have  in  Yugoslavia,  is  it  not  a  fact 
that  the  Yugoslavian  army  is  violating  Bosnia's  recognized  bor- 
ders? 

Ambassador  Dyvig.  Mr.  Chairman,  the  borderlines  of  Bosnia- 
Herzegovina  were  not  violated  as  such.  They  were  violated,  because 
you  had  Croats  and  you  had  Serbs  living  within  that  area.  So  they 
were  there.  They  were  not  coming  from  the  outside,  getting  from 
Serbia  or  from  Croatia  into  Bosnia-Herzegovina.  They  were  there 
and  were  not  ready  to  accept  the 

Co-Chairman  Hoyer.  It's  a  civil  war  analogy,  in  other  words. 

Ambassador  Dyvig.  So  it  was  a  civil  war  situation.  What  we  are 
saying  now  is  still  that  Bosnia-Herzegovina  must  remain  a  state, 
but  within  those  areas  people  should  live — people  that  are  of  the 
same  heritage  should  live  but  remain  within  a  state,  but  if  you 
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begin  to  move  within  those  ten  areas,  then  you  have  a  situation 
that  is  at  least  much  clearer  than  the  one  you  had  before. 

As  I  said,  hopefully,  in  ten  or  fifteen  years  when  people  have  fi- 
nally come  to  their  senses,  as  we  have  come  to  our  senses  between 
Sweden  and  Denmark  in  the  past,  between  Germany  and  France, 
between  all  other  countries,  then  one  day  you  will  have  a  state,  be- 
cause the  state  is  still  there,  with,  hopefully,  three  different  ethnic 
people  living  together. 

Co-Chairman  Hoyer.  Ambassador  Tiirk,  did  you  want  to  answer 
that  and  then  Mr.  McCloskey  will  follow  up. 

Ambassador  Turk.  I  just  wanted  to  add  one  comment.  It  is  true, 
the  Yugoslav  situation  is,  in  many  ways,  unique,  but  unfortunately 
is  not  totally  unique.  Within  other  areas  in  Europe  and  Central 
Asia,  we  have  ethnically  mixed  populations,  and  if  we  do  not  re- 
solve the  crisis  in  Bosnia-Herzegovina,  this  might  set  a  precedent 
for  other  geographical  areas,  for  other  states  in  the  region. 

May  I  add  one  further  comment.  As  far  as  the  Yugoslav  army  is 
concerned,  I  can  tell  this  on  the  basis  of  a  firsthand  experience  as  a 
Rapporteur  in  the  Serb  controlled  areas  of  Croatia.  There  it  was 
said  that  the  Yugoslav  national  army  should  withdraw  to  Serbia- 
Montenegro. 

On  the  face  of  it,  the  army  withdrew,  but  in  reality  ninety  per- 
cent of  the  people  that  remained  there — they  were  converted  to  a 
territorial  defense  and,  when  UNPROFOR  said,  well,  you  are  not 
allowed  to  have  a  territorial  defense,  then  these  very  same  people 
changed  uniforms,  were  changed  into  a  special  police.  When  UN- 
PROFOR said  you  are  not  allowed  to  have  a  special  police,  the 
same  people  changed  to  a  border  police.  They  are  still  there,  wear- 
ing different  uniforms,  but  in  fact  the  situation  has  not  changed. 

To  a  large  extent,  these  are  people  from  the  Yugoslav  national 
army. 

Co-Chairman  Hoyer.  Who  are  not  necessarily  indigenous  to 
Bosnia-Herzegovina. 

Ambassador  Turk.  Not  necessarily  indigenous. 

Co-Chairman  Hoyer.  Of  course,  you  have  the  situation  in  Kosovo 
where  95  percent  are  ethnically  Albanian.  If  they  militarily  tried 
to  take  over  and  Albania  intervened,  I  suppose  based  on  the  pres- 
ence of  the  Albanians  there — as  I  understand  your  argument,  Mr. 
Ambassador,  that  that  would  be  analogous.  I  don't  know  whether 
Mr.  McCloskey  would  agree — it  is  a  more  complicated  situation. 

Mr.  McCloskey,  did  you  have  any  additional  questions?  We're 
going  to  have  to  end. 

Mr.  McCloskey.  Well,  you  got  about  ninety-five  percent  of  what 
I  would  have  asked,  but  I  guess  I  would  have  stressed  that,  obvious- 
ly, it's  very  complicated,  Mr.  Ambassador.  In  not  an  argumentative 
fashion,  it  does  have  civil  war  aspects,  but  it  also  has,  will  you  not 
agree,  definite  assets  of  outside  aggression  with  Serbian  and  JNA 
forces  that  went  over  the  border  into  Croatia,  that  went  over  the 
border  into  Bosnia. 

It  was  JNA  forces  on  the  mountaintop  shelling  Mostar,  you 
know,  that  did  all  that  damage  in  the  community  of  Mostar.  I 
think,  as  Steny  has  pointed  out,  they  were  recognized  as  interna- 
tional— internationally  recognized  legal  entities. 
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So  I  don't  know.  I  think  borders  were  violated.  Would  you  not 
agree? 

Ambassador  Dyvig.  I  would  agree  by  saying,  yes,  the  situation  is 
very  complicated  and,  of  course,  they  were  supported  at  border 
crossings.  There's  no  doubt  about  it,  but  I  still  think — I  still  think, 
Congressman,  with  all  due  respect,  that  had  you  only  had  the  in- 
terference from  the  outside,  then  the  situation  would  have  been 
much  different;  but  when  you  have  significant  groups  of  ethnic  mi- 
norities living,  then  you  are  in  a  situation  which  is  very  close  to 
civil 

Mr.  McCloskey.  As  we  know.  President  Bush  drew  the  line  in 
Kosovo,  which  I  think,  as  far  as  international  law,  is  a  hell  of  a 
lot — excuse  me — a  heck  of  a  lot  tougher  problem,  in  that  that  is 
definitely  a  Serbian  province,  and  we  in  essence  have  threatened  a 
military  force  to  safeguard  a  Serbian  province  dominated  by  Alba- 
nians. 

Now  what  are  we  going  to  do  with  that  internationally?  One  last 
question:  Ambassador  Dyvig 

Co-Chairman  Hover.  Although  I  think  it  is  important,  and  again 
this  decisive  action  to  which  you  refer — Secretary  Christopher  did 
make  it  clear  that  Kosovo  was  very  definitely  a  trigger.  Now  he 
didn't  say  what  the  trigger  would  bring,  but  it  seems  to  me  that 
that  has  been  made  relatively  clear,  that  military  action  in  Kosovo 
will  generate,  apparently,  something  different  than  what  the 
United  States  has  done  to  this  point. 

Ambassador  Dyvig.  It  was  pointed  out  first  by  President  Bush  in 
December,  and  it  was  discussed  with  the  allies.  Then  the  point  was 
made  by  Secretary  Warren  Christopher  recently.  Yes. 

Mr.  McCloskey.  Mr.  Ambassador,  is  there  any  positive  prognosis 
as  to  solving  the  Macedonian  name  and  recognition  controversy 
soon,  given  their  economic  and  social  straits  there  with  the  foreign 
minister  recently  resigning  or  more  trouble  on  the  streets? 

Ambassador  Dyvig.  I  get  the  feeling,  but  I'm  not  dealing  with  it 
on  a  daily  basis,  but  I  get  the  feeling  that  the  matter  is  evolving 
and  that  there  is  discussions  going  on  with  the  Greeks  and  with 
the  other  members  of  the  European  Community.  So  I  think  we  are 
moving  towards  a  solution  to  the  situation,  and  we  would  very 
much  hope  for  such  a  solution  soon. 

Mr.  McCloskey.  I  don't  have  to  tell  you,  that's  a  powder  keg  get- 
ting worse  every  week,  ready  to  go.  So — thank  you,  Mr.  Chairman. 

Co-Chairman  Hoyer.  Thank  you,  Mr.  McCloskey. 

I  might  point  out  that  Romania's  Ambassador  was  scheduled  to 
be  present  this  afternoon.  Unfortunately,  his  plane  was  prevented 
from  getting  off  the  ground  in  New  York  because  of  fog.  The  New 
Yorkers  think  the  fog  is  in  Washington.  There  is  no  explanation 
for  that,  but  his  statement  will  be  included  in  the  record. 

[Whereupon,  the  statement  of  Ambassador  Aurel-Dragos  Mun- 
teanu  was  included  as  part  of  the  record.  See  appendix  at  p.  34.] 

Co-Chairman  Hoyer.  Ambassador  Dyvig,  for  whom  I  have  a 
great  personal  fondness  and  who  I  think  is  one  of  the  most  out- 
standing members  of  the  diplomatic  corps,  thank  you  for  being 
here,  sir. 

Ambassador  Turk,  we  want  to  very  much  thank  you  as  well  for 
bringing  your  expertise  to  these  discussions.  I  think  that  will  be 
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very  helpful.  Both  your  statement,  Ambassador  Kandemir's  state- 
ment and  Ambassador  Dyvig's  statement  will  be  very  helpful. 

Ambassador  van  Agt,  we  thank  you  very  much  as  well  for  being 
here,  and  without  being  separated.  If  there  is  one  thing  we  did 
learn  from  the  Iraq  situation,  it  is  that  united  the  international 
community  can  act  decisively  and  effectively.  Multilateral  action  is 
the  way  that  it  needs  to  be  done. 

I,  frankly,  don't  think  there  is  any  alternative  to  multilateral 
action.  Again,  Secretary  Christopher's  observation  that,  although 
the  United  States  remains  the  sole  so-called  superpower,  it  is  nei- 
ther in  the  interest  of  the  United  States  nor  the  rest  of  the  world 
for  the  United  States  to  go  around  the  world  acting  unilaterally; 
but  it  is  certainly  absolutely  essential,  if  we  are  not  to  repeat  the 
tragedies  of  the  past,  that  we  learn  the  lessons  of  the  past. 

Ambassador  Tiirk,  I  think  you're  absolutely  correct,  we  are  now 
a  year  into  the  crisis  and  action  is  much  more  difficult.  But  we 
cannot  go  another  year  watching  the  tragedy,  the  killing,  the  dis- 
placement, the  increase  in  refugees,  the  worst  since  World  War  II, 
and  be  able  to  look  ourselves  in  the  mirror  and  say  we  are  respon- 
sible citizens  of  the  world. 

Thank  you  very  much.  The  Commission  deeply  appreciates  your 
participation. 

[Whereupon,  at  4:34  p.m.,  the  Commission  was  adjourned.] 
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The  international  response  to  the  on-going  war  in  Bosnia- 
Hercegovina  can  be  sunned  up  in  a  single  word  —  failure.  The  Serbs 
have  flagrantly  violated  each  and  every  one  of  the  basic  principles 
contained  in  the  Helsinki  Final  Act  and  yet,  once  again,  the  West 
has  been  unable  to  act  credibly  in  the  face  of  another  European 
genocide  and  occupation  of  sovereign  territory. 

Efforts  to  nediate  the  conflict  have  failed  at  a  horrible  cost 
to  the  people  of  Bosnia  and  Croatia.  I  agree  with  former  National 
Security  Advisor  Brzezinski  that  "Peace  in  Bosnia  will  not  be 
possible  until  the  aggressors  know  that  the  costs  of  aggression 
will  be  higher  than  the  benefits  of  aggression." 

But  the  only  message  the  International  community,  including 
the  United  States,  has  sent  to  the  Serbian  aggressors  in  this 
conflict  is:  "  keep  on  grabbing  because  we  won't  stop  you".  We  are 
demonstrating  that  the  principles  contained  in  the  Charter  of  Paris 
which  we  all  agreed  to  are,  in  reality,  not  going  to  be  the  basis 
for  a  new  Eiirope.  Instead  of  reaching  for  a  new  threshold  of 
international  behavior  in  the  post  cold  war  era,  we  are  slipping 
back  to  the  disastrous  mentality  of  pre-world  War  II.  Why  is  it  so 
hard  for  us  to  learn  that  real  stability  can  never  be  achieved  by 
giving  in  to  violent  aggression? 

We  have  not  even  kept  o\ir  most  basic  commitment  to  the  people 
of  Bosnia  —  the  delivery  of  humanitarian  assistance.  It  takes 
days  of  diplomatic  handwringing  at  the  United  Nations  to  respond  to 
the  now,  almost  predictable  Serbian  challenges  to  UN  troop  efforts 
to  deliver  aid  to  Sarajevo  and  to  villages  which  have  been  cut  off 
for  months.  How  does  the  UN  finally  respond?  It  scolds  the 
Bosnian  government  for  having  the  audacity  to  suggest  that  it  will 
not  allow  the  Serbs  to  play  any  more  games  at  the  expense  of 
Bosnian  people  who  are  starving  throughout  that  country. 

Don't  misunderstand  me  I  am  always  in  favor  of  negotiations. 
But  these  cannot  be  used  as  a  substitute  for  taking  strong  action 
when  such  action  is  necessary  to  show  the  aggressor  that  continued 
and  barbaric  violations  of  international  law  will  not  be  allowed. 
If  the  aggressors  have  no  reason  to  believe  they  will  be  stopped 
the  negotiations  themselves  become  nothing  more  than  an  exercise  in 
busywork  which  soothes  consciences  and  strengthens  the  aggressors' 
position.  This  is  becoming  daily  more  apparent  with  respect  to 
President  Milosevic  as  well  as  the  Bosnian  Serbs. 

With  us  today  to  provide  a  European  perspective  on  these  and 
other  developments  in  the  former  Yugoslavia  are  the  Ambassadors 
from  Denmark  -  European  Community,  Turkey,  Romania,  and  Austria. 
Thank  you  for  coming,  we  are  honored  to  have  you.  An  invitation  to 
participate  in  this  hearing  was  also  extended  to  the  Russian 
Ambassador.   Unfortunately,  he  could  not  join  us  today. 

I  look  forward  to  hearing  from  these  distinguished  diplomats 
as  we  in  the  Congress  attempt  to  come  to  grips  with  current 
realities  in  Bosnia  and  elsewhere  in  the  former  Yugoslavia.  I 
would  particularly  like  to  hear  your  views  on  such  policy  issues 
as:  If  Serbian  aggression  is  allowed  to  stand,  what  will  this  mean 
to  the  stability  of  the  new  Europe;  and  do  you  think  the  political 
will  exists  in  the  international  community  to  seriously  pursue  the 
question  of  war  crimes? 
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The  Helsinki  Commission  will  continue  today  with  its  series  of  hearings  designed  both 
to  increase  the  public  awareness  of  various  aspects  of  the  on-going  tragedy  in  the  former 
Yugoslavia,  as  well  as  to  facilitate  the  Congressional  understanding  of  the  policy  options  with 
which  we,  the  new  administration,  and  countries  throughout  Europe,  are  faced. 

It  is  deeply  regrettably,  as  I  have  indicated  before,  that  this  conflict  was  permitted  to 
fester  for  so  long  with  so  little  international  action.  As  a  consequence,  gny  policy  action  that 
we  might  exercise  today  has  significantly  greater  costs  than  if  the  international  community 
had  acted  effectively  a  year  ago.  Today,  any  policy  option  -  even  continued  inaction  -  has 
high  costs  of  one  kind  or  another.  The  "policy  options"  we  are  left  with  consist  of  trying  to 
chose  among  the  lesser  of  many  evils. 

Our  Commission,  tasked  with  following  political  developments  throughout  the  CSCE 
community,  is  perhaps  particularly  sensitive  to  the  broader  implications  of  this  crisis. 
Clearly,  this  war  is  a  powder  keg  with  fuses  extending  throughout  the  Balkans.  Moreover, 
the  situation  in  the  former  Yugoslavia  is  unique  only  to  the  degree  to  which  the  conflict  has 
escalated  to  all-out  war. 

Elsewhere  in  the  CSCE  region,  similar  patterns  of  violence  have  erupted,  fueled  by 
the  extreme  nationalism  unleashed  by  the  end  of  totalitarian  control,  and  often  exploited  by 
elements  of  the  old  elites,  trying  to  hang  on  to  power  and  privileges.  The  signal  that 
international  inaction  sends  to  other  would-be  megalomaniacs  and  demagogues  is  all  too 
clear,  and  all  too  dangerous.  If  we  stand  by  idly  as  innocent  human  beings  suffer  on  a  level 
unseen  in  Europe  for  five  decades,  we  surely  lose  on  two  important  fronts:  that  of  credibility 
and  that  of  commitment  to  protecting  human  rights  in  the  post-Cold  War  era. 

We  are  joined  today  by  four  distinguished  representatives,  each  of  whom  brings  to 
this  discussion  an  important  and  unique  perspective  on  various  aspects  of  the  war  in  the 
Balkans:  the  negotiations,  the  impact  on  neighbor  states  and  the  Islamic  community,  the 
effects  of  the  economic  sanctions,  and  the  possible  solutions.  Qearly,  whatever  response  the 
international  community  forges  to  this  crisis,  it  must  be  one  that  takes  into  accoimt  the  views 
and  concerns  of  many  countries.  I  look  forward  to  hearing  from  each  of  you  and  want  to 
thank  you  for  joining  us  today. 
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AUREL-DRAGOS  MUOTEANU 

Ambassador  of  Romania 

Infnrm«]  not»a  for  the  public  hAaringref  th«  Hvlainki 

comnisslon  on  toatmt  xugoalavia 


The  many  conflicts  In  tomar  xuyoalavia  arc  rooted  In  a  long 
history/  and  this  is  not  ths  b«st  opportunity  to  dvoll  on  the  depths  of 
whatever  led  to  vara  In  Chat  area  of  the  uorld.  uy  recalling  chat  the  clashing 
interests  of  various  contunities  started  oenturice  ago,  I  only  want  to  put 
things  into  perspective  and  try  to  understand  what  ve  are  able  to  do  in  order 
to  properly  address  the  needs  of  the  prasent  tine.  , 

Solutions  for  conflicts  Chat  are  rooted  in  time  cannot  be 
reached  overnight.  Nor  in  a  fov  rounds  of  negotiations.  Mediation  and 
confer*nc*s  c&n  produow  iOttmu   that  ■•«cn  to  b*  attractive  to  people  Car  away 
from  conflict/  and  are  only  repelling  to  those  in  place  there.  Meanwhile/ 
the  atrocities  continue,  the  ugly  face  of  civil  wars  is  spreading  wide/  in 
»  <;ynleal  firin,  and  tha  bad  raaaena  to  oonfcinuo  the  fighting  and  dovaetatien 
grow  by  themselves.  Obviously,  there  are  no  saints  in  this  kind  of  confliota. 

There  is  one  thing  that  the  Whole  world  should  endeavour 
with  respect  to  the  situation  in  former  Yugoslaviai  stop  the  fighting.  This  is 
Uie  rirst  prerequisite  to  any  solution  of  the  various  conflicts  in  that  area. 
Any  effort  in  that  direction  ia  worth  assuming.  Solutions  will  follow 
afterwards/  in  an  arduous  process  of  negotiations  between  all  Interested 
parties. 

As  a  couTitcy  situated  in  close  proximity  c£  the  area>  Romania 
1r  intere9te<^  in  an  iimnedlate  cessation  of  the  fighting.  This  was  the  meaning 
of  our  participation  in  ttie  negotiaUiuiis  u£  Uie  two  resolutions  of  the  Security 
Council,  where  T  had  the  honour  to  lead  the  delegation  of  Romania.  The  embargo 
on  arms,  and  whatever  followed,  were  supposed  to  prevent  the  access  to 
the  means  of  enlarging  the  conflict.  My  government  adhered  to  and  compiles  with 

all  meaaures  deeidad  by  the  United  Mabiens,  with  a  clear  underatanding  of  otir 
responaabilitles  In  putting  liiuita  to  the  war.  This  should  cwne  first.  Any 
regional  war  has  clear  itoplications  for  the  global  environment.  The  Charter 
of  the  United  Nations  implies  it  clearly:  we  should  put  an  end  Lo  wars  oj* 
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a  way  to  solve  conflicts  ol  lnt«r«8tr  and  all  potential  *gro»«or«  will  hav* 
to  think  twice  b«£or»  initiating  aRtion. 

1  underataiid  that  auch  a  poeition  calle  for  caspact  of  a  moral 
imperative  above  any  politie.«i.  We  are  here  in  a  forum  of  a  yreat  country  where 
auch  »  npii  might-  iiiH«t  a  better  understandinq.  America  haa  always  ha<^  a  moral 
principle  underlaying  politics.  Ky  nation  i»  also  proud  today  to  go  through 
a  transition  where  moral  standards  are  needed  more  than  anything  else.  This  is 
v*iy  we  stood  up  against  cocnmunlsm/  this  is  why  we  destroyed  the  most  0K>f«««ive 
regime  that  humankind  ever  experienced.  We  hold  human  lives  2md  the  dignity  of 
the  individual  as  precious.  Any  resort  to  violence /  any  violation  of  borders, 
any  change  in  the  status  of  whole  cotmninities,  on  behalf  of  historic  nostalgia/ 
any  use  of  primitive  slogans  in  order  to  atlr  dark  forces  of  extremism  are 
dangerous  for  nations  that  are  back  into  history,  groping  for  light/  afUec 
freeing  themselves  from  the  couiuunist  clout.  Resumption  of  history  means  not 
resorting  to  the  manners  of  the  Middle  Ages,  to  mass  murders,  to  raping  women, 
and  killing  children,  to  demolition  of  churches  and  mosques,  to  racist  propaganda, 
to  creation  of  transient  statuses  that  never  existed  before. 

The  doys  of  war  are  loose  in  our  area.  Stop  them  now.  This  is 
an  imperative  of  today.  Don't  wait  until  tomorrow.  Anything  else  is  ohort  of 
a  moral  conroandment .  Tlie  world  has  indeed  all  the  means  to  make  its  message 
heard  and  to  stop  the  blodshed  we  sea  in  former  Yugoslavia.  In  Romania  all 
the  leaders  of  the  country,  the  Qovemment,  the  Parliament  and  the  political 
pdtice  are  determined  to  keep  the  scourge  of  war  at  distance  from  uo.  This  is 
why  we  oo  tne  ucinoet  co  rao^JuuL  lUv  d*ciaic>ns  of  the  Unifcod  Mati«ns«  ervH  fully 
implement  the  embargo.  In  spite  of  economic  looses  and  shortages  of  all  kind. 

non't  be  miscaxeni  xnere  ia  iiu  »wi.uLiwn  in  ««».-ins>r  v«yw.»i»vi» 
without  an  end  to  the  fighting.  As  long  as  the  war  continues,  there  is  no  way 
to  negotiate  a  solution,  either  in  Bosnia  or  in  Croatia.  On  the  contrary,  new 
dangers  are  looming  in  the  corner.  Other  people  will  try  to  recourse  to  arms  in 
order  to  fully  state  their  case,  to  make  it  obvious.  Reaction  will  follow  by 
neoessity.  In  such  conditions,  there  is  no  political  solution  in  aignc  only 
when  the  umuke  of  gunpowder  will  have  faded  away  there  mjght  be  a  cnanpe  for 
lasting  solutions. 

It  ie  not  for  diplomats  to  tell  you  how  to  do  things.  As  1  have 
in  awe  the  elected  representation  of  tlie  American  people,  my  only  duty  is 
honesty  and  truth.  The  whole  world  is  watching  you.  We  trust  that  America  will 
deliver  the  appropriate  message  and  will  lead  again. 
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Mr.  Chairman, 

distinguished  Members  of  the  Commission, 

Ladies  and  Gentlemen: 


I  am  extremely  honored  and  pleased  to  have  been  invited  to  testify 
before  the  US  Commission  on  Security  and  Cooperation  in  Europe  on 
the  human  rights  situation  in  Croatia  and  Bosnia-Herzegovina  and  the 
question  of  the  estzQjlishment  of  an  international  war  crimes 
tribunal  for  the  former  Yugoslavia. 

Let  me  at  the  outset  recall  that  Ambassador  Hans  Corell, 
Undersecretary  for  Legal  and  Consular  Affairs  of  the  Swedish 
Ministry  for  Foreign  Affairs,   Mrs.  Gro  Hillestad  Thune,  member  of 
the  European  Commission  for  Human  Rights,  from  Norway,  and  myself  - 
at  that  time  Deputy  Secretary-General  and  Legal  Advisor  of  the 
Federal  Ministry  for  Foreign  Affairs  of  Austria  -  were  appointed 
Rapporteurs  under  the  Moscow  Human  Dimension  Mechanism  of  the 
Conference  on  Security  and  Cooperation  in  Europe.  I  now  have  the 
privilege  to  serve  as  the  Ambassador  of  Austria  to  the  United  States 
of  America.  In  addressing  this  distinguished  Commission  I,  however, 
do  so  primarily  in  my  capacity  as  a  CSCE-Rapporteur. 

On  28  September  1992  Ambassador  Corell,  Mrs.  Thune  and  myself,  were 
given  the  mandate  i.  a.  "to  investigate  reports  of  atrocities 
against  unarmed  civilians  in  Croatia  and  Bosnia,  and  to  make 
recommendations  as  to  the  feasibility  of  attributing  responsibility 
for  such  acts".  We  visited  Croatia  from  30  September  to  5  October 
1992  and  also  had  the  opportunity,  with  the  assistance  of  UNPROFOR, 
to  go  to  the  Serb-controlled  areas.  On  7  October  1992  we  issued  a 
report  on  this  visit  in  which  we  observed,  in  particular,  that  there 
are  numerous  reports  regarding  atrocities  perpetrated  against 
unarmed  civilians  as  well  as  the  practice  of  "ethnic  cleansing"  in 
territory  of  the  Republic  of  Croatia.  It  was  pointed  out  that 
although  responsibility  for  these  grave  violations  of  human  rights 
and  the  norms  of  international  humanitarian  law  is  to  be  attributed 
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to  both  parties  to  the  conflict,  it  appears  that  the  scale  and 
gravity  of  the  crimes  committed  by  the  Yugoslav  National  Army, 
Serbian  paramilitary  groups  and  the  police  forces  of  the  Knin 
authorities  are  by  far  the  most  serious.  On  the  Serbian  side,  such 
violations  of  generally  accepted  international  norms  seem  to  form 
part  of  an  officially  tolerated  or  even  supported  systematic  policy. 

The  Rapporteurs  emphasized,  that  unless  a  political  solution  with 
respect  to  the  Serb-controlled  areas  of  the  Republic  of  Croatia 
could  be  found,  a  withdrawal  of  UNPROFOR  when  its  mandate  expires 
would  in  their  opinion  probably  lead  to  new  and  massive  bloodshed, 
including  atrocities  against  the  unarmed  civilian  population.  Such  a 
development  might  have  dire  consequences  for  the  situation  in  the 
whole  region.  As  we  all  know  such  a  political  solution  remains  yet 
to  be  found.  The  Security  Council,  in  resolution  807  of  19  February 
1993,  unanimously  expressed  its  deep  concern  regarding  the  lack  of 
cooperation  of  the  parties  and  others  concerned  in  implementing  the 
United  Nations  peace-keeping  plan  in  Croatia  and  extended  UNPROFOR 's 
mandate  for  an  interim  period  terminating  on  31  March  1993.  We  can 
only  hope  that  this  time-span  will  be  used  to  intensify  negotiations 
on  a  political  solution. 

Due  to  the  continously  worsening  situation  in  Bosnia-Herzegovina  the 
Rapporteurs  were  unable  to  visit  that  country  in  order  to  conduct  an 
on  the  spot  investigation  of  the  human  rights  situation.  However, 
numerous  reports  on  the  human  rights  situation  in  Bosnia-Herzogovina 
have  already  been  submitted  by  governmental  and  non-governmental 
institutions.  These  reports  bear  witness  to  gross  violations  of 
human  rights  and  norms  of  international  humanitarian  law,  including 
war  crimes  and  crimes  against  humanity  and  reveal  a  recognizable 
pattern  of  appalling  human  rights  violations.  They  ascribe 
responsibility  for  the  human  rights  violations  to  all  ethnic  groups 
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involved  in  the  armed  conflict:  the  Croats,  the  Bosnian  Muslims  and 
the  Bosnian  Serbian  forces.  Reports,  however,  emphasize  that  human 
rights  violations  by  Croats  and  Bosnian  Muslims  are  not  comparable 
to  those  committed  by  Serbian  and  Bosnian  Serbian  forces.  Abuses  of 
individuals,  mostly  unarmed  civilians,  take  every  conceivable  form: 
torture,  killing,  rape  and  other  humiliations.  The  most  serious 
human  rights  violations  by  Serbian  and  Bosnian  Serbian  forces  are 
attributed  by  these  reports  to  the  policy  of  "ethnic  cleansing" 
which  is  generally  seen  as  the  basis  of  all  human  rights  violations 
by  these  forces.  The  victims  are  mainly  Muslim  civilians  of  which 
hundreds  of  thousands  have  been  affected.  "Ethnic  cleansing"  is 
carried  out  either  by  direct  means  -  random  executions, 
maltreatments,  rapes,  destruction  of  homes,  threats  -  or  indirectly 
-  confiscation  or  compulsion  to  sign  away  property.  The  great 
majority  of  rapes  is  said  to  be  committed  by  (Bosnian)  Serbian 
forces  on  Muslim  women.  These  rapes  are  viewed  to  be  too  systematic 
to  be  mere  by-products  of  the  conflict,  but  rather  considered  to 
form  part  of  the  Serbian  policy  in  Bosnia  and  to  serve  as  a 
strategic  purpose  in  itself. 

In  this  connection  I  also  wish  to  refer  to  the  Interim  Report  of  the 
Commission  of  Experts  established  pursuant  to  Security  Council 
Resolution  780  (1992),  submitted  to  the  President  of  the  Security 
Council  by  the  UN-Secretary-General  on  9  February  1993.  This 
Commission,  in  its  tentative  conclusions,  states  that  the  reported 
violations  of  international  humanitarian  law  fall  within  the 
following  categories:  wilful  killing;  "ethnic  cleansing"  and  mass 
killings;  torture;  rape;  pillage  and  destruction  of  civilian 
property;  destruction  of  cultural  and  religious  property;  arbitrary 
arrests,  forcible  deportation,  detention  and  abuse  during  detention; 
discriminatory  dismissal  from  employment  and  harassment;  attacks  on 
relief  personnel  and  vehicles;  attacks  on  journalist. 
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Mr.  Chairman, 

It  is  not  my  intention  to  go  into  further  details  regarding  these 
most  serious  violations  of  human  rights  and  norms  of  international 
humanitarian  law,  including  war  crimes  and  crimes  against  humanity, 
committed  in  connection  with  the  armed  conflict  in  the  former 
Yugoslavia.  What  is  even  worse  is  the  fact  that  these  crimes 
continue  to  be  committed  every  day  before  our  very  own  eyes,  despite 
forceful  condemnation  by  the  international  community.  We  cannot 
allow  this  horrifying  situation  to  persist.  What  we  need  is  decisive 
action  to  put  an  end  to  this  tragedy. 

Let  me  stress  in  this  context  that  Austria,  and  in  particular 
Foreign  Minister  Alois  Mock,  has  since  the  very  beginning  of  the 
crisis  in  the  former  Yugoslavia  warned  of  the  consequences  if  the 
international  community  did  not  take  appropriate  action  to  resolve 
it.  In  the  meantime,  our  worst  fears  have  certainly  come  true.  It  is 
the  view  of  Austria  that  the  present  situation  in  the  former 
Yugoslavia,  if  allowed  to  continue  unchecked,  is  fraught  with  the 
most  serious  dangers:  continuing  fighting  in  Bosnia-Hercegovina  for 
a  long  time  to  come;  a  human  catastrophe  and  a  refugee  problem 
unparalleled  in  Europe  since  World  War  II;  the  possiblity  of  Islamic 
fundamentalism  taking  roots  in  Southern  Europe;  further  warfare  in 
Croatia  if  UNPROFOR's  failure  to  fulfill  its  mandate  is  not 
reversed;  mass  expulsions  of  Muslims  from  Sandjak  and  Hungarians  as 
well  as  other  minorities  from  Vojvodina;  an  explosion  of  the 
situation  in  Kosovo  leading  to  armed  conflict;  extension  of  this 
conflict  to  Macedonia  with  possible  implications  for  Bulgaria, 
Greece  and  Albania.  In  view  of  these  dangers  to  which  have  to  be 
added  the  irreplaceable  loss  of  credibility  of  international 
organisations  and  the  common  values  of  democratic  societies  as  well 
as  possible  negative  consequences  for  other  parts  of  Europe,  firm 
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action  by  the  international  community  is  more  than  ever  needed.  Such 
action  must  include  a  minimum  use  of  force  -  to  protect  humanitarian 
convoys  and  safety  zones  or  to  enforce  the  embargo  and  the  ban  on 
military  flights  in  the  airspace  of  Bosnia-Hercegovina  -  and  the 
preventive  deployment  of  UN  forces  in  adjoining  regions  in  order  to 
avoid  a  further  widening  of  the  armed  conflict.  It  has  become  quite 
clear  that  any  such  effective  action  also  requires  active  U.S. 
involvement. 

If  I  may  now  continue  my  presentation  as  a  CSCE-Rapporteur  let  me 
emphasize  that  one  way  for  the  international  community  to  act  is  the 
speedy  prosecution  of  those  responsible  for  atrocities  which  would 
also  serve  as  a  deterrent  regarding  the  further  commission  of  such 
heinous  crimes. 

The  United  Nations  Security  Council  has  today  adopted  a  resolution 
by  which  it  decided  that  an  international  tribunal  shall  be 
established  for  the  prosecution  of  persons  accused  of  serious 
violations  of  international  humanitarian  law  committed  in  the 
territory  of  the  former  Yugoslavia  since  1991.  The  Secretary-General 
is  requested  to  submit  for  consideration  by  the  Council,  if  possible 
not  later  than  60  days,  a  report  on  all  aspects  of  this  matter.  This 
resolution  certainly  constitutes  a  most  welcome  step  in  the  right 
direction. 

Let  me  point  out  that  the  offer  of  the  CSCE-Rapporteurs  to  draft  a 
convention  establishing  an  international  ad  hoc  tribunal  to  deal 
with  war  crimes  and  crimes  against  humanity  committed  in  the  former 
Yugoslavia  was  welcomed  by  the  CSCE  Council  on  15  December  1992.  On 
9  February  1993  the  Rapporteurs  finalized  their  report  containing  a 
proposal  for  an  International  War  Crimes  Tribunal  for  the  former 
Yugoslavia.  I  now  have  the  pleasure  to  submit  that  report  to  this 
distinguished  Commission. 
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Let  me  highlight  the  main  features  of  the  proposal: 

An  international  Tribunal  with  the  purpose  of  trying  individuals, 
accused  of  war  crimes  and  crimes  against  humanity  as  defined  in 
international  law  and  the  domestic  criminal  law  provisions  of  the 
former  Yugoslavia  is  to  be  established  through  an  international 
convention.  This  convention  would  be  open  for  signature  by  the  CSCE 
participating  States  and  be  subject  to  ratification.  Its  entry  into 
force  is  foreseen  after  12  ratifications  or  accessions. 

The  Rapporteurs  have  thus  preferred  the  creation  of  an  ad  hoc 
Tribunal  specifically  designed  to  punish  the  perpetrators  of 
horrendous  crimes  committed  in  an  ongoing  conflict  instead  of  a 
permanent  international  criminal  court.  The  establishment  of  such  an 
ad  hoc  Tribunal  might  nevertheless  presage  a  permanent  body,  the 
creation  of  which  would  certainly  take  a  number  of  years.  In  view  of 
the  continuing  atrocities  in  certain  areas  of  the  former  Yugoslavia 
it  is  obvious  that  we  cannot  wait  that  long.  The  conclusion  of  an 
international  treaty  regarding  the  establishment  of  an  ad  hoc 
Tribunal  would  not  seem  to  present  major  difficulties.  It  may  be 
assumed  that  the  ratification  process  would  be  speedily  carried  out 
in  the  particularly  interested  countries.  It  should  be  stressed  that 
two  of  the  States  on  the  territory  of  the  former  Yugoslavia  have 
already  expressed  their  acceptance  of  such  an  international  Tribunal. 

The  Rapporteurs  have,  in  principle,  adopted  a  CSCE  approach  and  not 
a  universal  one.  However,  in  view  of  today's  Security  Council 
resolution  to  which  I  have  already  referred  to,  the  present  proposal 
to  which  express  reference  is,  inter  alia,  made  in  that  resolution 
should  also  be  considered  as  a  basis  for  further  UN  action.  Once  the 
report  requested  by  the  Security  Council  from  the  Secretary-General 
has  been  submitted,  the  Council  might,  on  the  basis  of  its  decision 
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to  establish  an  ad  hoc  international  criminal  Tribunal  for  the 
former  Yugoslavia,  entrust  some  States  or  a  group  of  States,  such  as 
the  CSCE  participating  States,  with  the  task  of  seeing  to  it  that 
this  is  done  by  means  of  a  treaty  to  be  concluded  by  them. 

The  law  to  be  applied  by  tha  proposed  Tribunal  consists  of  a  number 
of  provisions  from  the  Penal  Code  of  the  Former  Socialist  Federative 
Republic  of  Yugoslavia.  This  law  which  is  based  on  international 
commitments  is  still  in  force  in  the  territory  of  the  former 
Yugoslavia,  although  partly  with  certain  modifications.  This  is  an 
extremely  important  point  because  suspected  perpetrators  are  thus 
prevented  from  claiming  that  to  punish  them  would  be  in  violation  of 
the  principle  of  legality  -  "nullum  crimen  sine  lege". 

The  Tribunal  is  to  consist  of  five  bodies:  the  Court,  the  Procuracy, 
the  Secretariat,  the  Board  on  Clemency  and  the  Standing  Committee. 
The  responsibility  for  the  administration  of  the  Tribunal  is  to  rest 
with  the  Standing  Committee  consisting  of  representatives  of  States 
parties  to  the  Convention.  The  Court  is  to  have  two  instances  to 
meet  current  obligations  under  international  law  concerning  the 
right  of  appeal. 

The  jurisdiction  of  the  Tribunal  is  to  be  exclusive  and  compulsory 
in  relation  to  States  parties  to  the  Convention  on  the  territory  of 
the  former  Yugoslavia.  However,  the  draft  Convention  provides  for 
the  transfer  of  jurisdiction  back  to  those  States  when  they  have  the 
appropriate  means  to  adjudicate  effectively  and  fairly  cases  falling 
under  the  jurisdiction  of  the  Tribunal.  As  far  as  other  States 
parties  are  concerned,  they  have  the  option  of  prosecuting  a 
suspected  offender  themselves  or  to  extradite  him  to  the 
international  Tribunal  or  to  another  State  having  jurisdiction  and 
willing  to  prosecute. 
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The  Court  is  to  be  competent  to  impose  deprivation  of  liberty  and 
fines.  It  may  not  pass  a  sentence  of  capital  punishment.  Sentences 
are  to  be  served  in  the  territory  of  the  former  Yugoslavia,  however, 
under  international  supervision. 

Mr.  Chairman, 

Before  concluding  these  brief  remarks  let  me  emphasize  that  the 
Rapporteurs  are  convinced  that  the  establishment  of  an  International 
War  Crimes  Tribunal  for  the  former  Yugoslavia  is  not  only  desirable 
but  also  feasible  from  a  legal  point  of  view.  They  have,  by 
submitting  the  draft  convention  just  outlined,  endeavoured  to 
contribute  to  the  ongoing  international  efforts  in  this  respect.  The 
establishment  of  such  an  international  Tribunal  is  primarily  a 
question  of  political  willl  The  voice  of  the  United  States  will  be 
of  decisive  importance  in  this  context. 

The  Rapporteurs  believe  that  the  world  cannot  afford  to  continue 
disregarding  the  commission  of  atrocities  in  certain  areas  of  the 
former  Yugoslavia  on  a  scale  unprecedented  in  Europe  since  World  War 
II.  A  clear  message  must  be  given  by  the  international  community: 
Nobody  committing  war  crimes  and  crimes  against  humanity  will  escape 
justice! 

I  wish  to  thank  you,  Mr.  Chairman,  and  the  distinguished  members  of 
the  Commission  for  their  kind  attention. 
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SUMMARY 

On  28  September  1992  the  Rapporteurs  (Corell-Tiirk-Thune) 
under  the  CSCE  Moscow  Human  Dimension  Mechanism  to 
Bosnia-Herzegovina  and  Croatia  were  given  the  mandate  i.a. 
"to  investigate  reports  of  atrocities  against  unarmed 
civilians  in  Croatia  and  Bosnia,  and  to  make  recommendations 
as  to  the  feasibility  of  attributing  responsibility  for  such 
acts". 

The  Rapporteurs  visited  Croatia  during  the  period  of  30 
September  -  5  October  1992.  On  7  October  1992  they  issued  a 
report  on  this  visit.  One  of  the  proposals  contained  in  this 
report  was  that  a  Committee  of  Experts  from  interested  States 
should  be  convened  as  soon  as  possible  in  order  to  prepare  a 
draft  treaty  establishing  an  international  ad  hoc  tribunal 
for  certain  crimes  committed  in  the  former  Yugoslavia. 

In  view  of  the  fact  that  the  Rapporteurs  had  been  unable  to 
visit  Bosnia-Herzegovina,  on  24  November  1992  they  offered  to 
make  an  interim  report  on  that  State,  analyzing  the  relevant 
penal  law,  and  to  draft  a  convention  establishing  an 
international  ad  hoc  tribunal  to  deal  with  war  crimes  and 
crimes  against  humanity  committed  in  the  former  Yugoslavia. 
In  a  decision  on  15  December  1992,  the  CSCE  Council  welcomed 
the  offer  of  the  Rapporteurs  to  refine  their  proposals  on 
making  the  principle  of  personal  accountability  effective, 
including  the  possibility  of  the  establishment  of  an  ad  hoc 
tribunal.  The  CSCE  Council  foresaw  continuing  consultations 
in  the  matter  with  the  Commission  of  Experts  established 
pursuant  to  Security  Council  Resolution  780  (1992). 

Having  studied  the  question  further  and  after  consultations 
with  the  UN  Expert  Commission  and  contacts  with  i.a. 
representatives  for  the  Rapporteur  on  the  former  Yugoslavia 
under  the  United  Nations  Commission  on  Human  Rights,  the 
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International  Conference  on  the  former  Yugoslavia  and  the 
Minister  for  Foreign  Affairs  of  Bosnia-Herzegovina,  the 
Rapporteurs  decided  to  draw  up  the  present  report  in  spite  of 
the  fact  that  they  were  not  able  to  visit  Bosnia-Herzegovina. 

The  main  part  of  the  report  consists  of  a  proposal  for  an 
International  War  Crimes  Tribunal  for  the  former  Yugoslavia. 
The  purpose  of  this  Tribunal  is  to  try  individuals  accused  of 
war  crimes  and  crimes  against  humanity  as  defined  in 
international  law  and  the  domestic  criminal  law  provisions  of 
the  former  Yugoslavia  and  determined  in  scope  by  the  proposed 
Convention. 

The  law  to  be  applied  by  the  Tribunal  consists  of  a  number  of 
provisions  from  the  Penal  Code  of  the  Former  Socialist 
Federative  Republic  of  Yugoslavia.  This  law  is  still  in  force 
in  the  territory  of  the  former  Yugoslavia,  either  directly, 
or,  as  in  the  case  of  Bosnia-Herzegovina  and  Croatia,  through 
reference  with  or  without  modifications.  In  accordance  with 
the  proposal,  the  Tribunal  will  have  jurisdiction  over  war 
crimes  and  crimes  against  humanity,  as  specified  in  the 
Convention,  committed  in  the  territory  of  the  former 
Yugoslavia  as  from  1  January  1991. 

The  main  features  of  the  Tribunal  are  as  follows. 

The  Tribunal  consists  of  five  bodies:  the  Court,  the 
Procuracy,  the  Secretariat,  the  Board  on  Clemency  and  the 
Standing  Committee. 

The  responsibility  for  the  administration  of  the  Tribunal 
rests  with  the  Standing  Committee  which  consists  of 
representatives  of  States  parties  to  the  Convention.  The 
Court  has  two  instances  to  meet  current  obligations  under 
international  law  concerning  the  right  of  appeal.  The  task  of 
the  first  instance  is  to  adjudicate  cases  in  Chambers 
composed  of  three  judges.  The  Court  of  Appeal  shall 
adjudicate  cases  appealed  from  the  first  instance  and  shall 
sit  in  Chambers  composed  of  five  judges.  The  task  of  the 
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The  Procuracy  is.  independent  in  relation  to  the  Court.  It  is 
obliged  to  indict  the  accused,  if  the  findings  in  the 
criminal  inquiry,  indicate  that  the  case  is  reasonably  founded 
: in  fact,  and  law.  The  task  of  the  Secretariat  is  to  serve  the 
Tribunal  with  a  particular,  responsibility  for  the  Court. 

The  jurisdiction  of  the  Tribunal  is  exclusive  and  compulsory 
in  relation  to  States  parties  to  the  Convention  in  the 
territory  of  the  former  Yugoslavia.  However,  the  draft 
Convention  provides  for  the  transfer  of  jurisdiction  back  to 
those  States  when  they  have  the  appropriate  means  to 
adjudicate  effectively  and  fairly  cases  falling  under  the 
jurisdiction  of  the  Tribunal. 

The  Court  is  competent  to  impose  deprivation  of  liberty  and 
fines.  It  may  not  pass  sentence  of  capital  punishment. 
Sentences  are  to  be  served  in  the  territory  of  the  former 
Yugoslavia  under  international  supervision. 

The  draft  Convention  provides  that  victims  can  participate  in 
the  criminal  proceedings.  There  is  also  a  limited  possibility 
for  victims  to  claim  restitution  of  property  and 
compensation. 

The  text  of  the  draft  Convention  should  be  supplemented  by 
Rules  of  the  Tribunal,  to  be  drawn  up  by  the  Plenary  Court. 
These  rules  will  i.a.  provide  for  legal  aid  and  defence 
counsel. 

The  costs  of  the  Tribunal  are  to  be  distributed  among  the 
States  parties  to  the  Convention.  However,  the  costs  for  the 
enforcement  of  judgments  will  rest  with  the  State  responsible 
for  execution. 

The  report  does  not  take  a  stand  on  the  question  in  which 
forum  the  Convention  should  be  negotiated.  However,  the  draft 
is  designed  in  order  to  facilitate  action  by  the  CSCE 
participating  States  or  some  of  these  States  within  the 
framework  of  the  CSCE  or  any  other  appropriate  framework. 
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The  main  conclusions  of  the  Rapporteurs  are: 

"  In  view  of  the  urgency  of  the  situation  in  certain  areas  of 
the  territory  of  the  former  Yugoslavia  the  adjudication  of 
cases  concerning  war  crimes  and  crimes  agains  humanity 
should  dealt  with  by  an  ad  hoc  Tribunal  (Section  8.1). 

•  The  Rapporteurs  advise  strongly  against  waiting  for  the 
work  done  on  the  project  for  the  elaboration  of  a  draft 
statute  for  an  international  criminal  court  entrusted  to 
the  International  Law  Commission  (Section  8.1). 

•  National  law,  interpreted  in  the  light  of  the  international 
commitments  which  underlie  this  legislation,  forms  a 
sufficient  basis  for  adjudication  (Section  8.2). 

•  A  general  and  well-structured  method  of  information 
collection  with  a  view  to  assisting  prosecutors  must  be 
implemented  as  soon  as  possible  (Section  8.3). 

•  The  costs  for  a  Tribunal  of  the  kind  foreseen  by  the 
Rapporteurs  will  be  marginal  in  comparison  to  the  amounts 
spent  on  various  other  efforts  necessary  for  the 
restauration  of  peace  in  the  area  (Section  8.10). 

•  It  is  not  only  desirable  but  also  feasible  from  a  legal 
point  of  view  to  establish  an  international  war  crimes 
Tribunal  for  the  former  Yugoslavia.  In  view  of  this 
conclusion,  the  establishment  of  such  a  Tribunal  is 
primarily  a  question  of  political  will  (Section  10). 
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1  INTRODUCTION 

The  following  is  a  report  of  the  Rapporteurs 
(Corell-Tiirk-Thune)  under  the  CSCE  Moscow  Human  Dimension 
Mechanism  mission  to  Bosnia-Herzegovina  and  Croatia,  drawn  up 
in  response  to  their  mandate  and  to  a  decision  by  the  CSCE 
Council  on  15  December  1992. 

The  report  contains  a  description  of  the  background  to  the 
Rapporteur  mission  (Section  2)  and  some  general  reflections 
on  the  mandate  of  the  mission  and  the  publication  of  the 
present  report  (Section  3).  Subsequently,  the  Rapporteurs 
make  some  observations  on  the  situation  in  Bosnia-Herzegovina 
(Section  4).  They  then  go  on  to  describe  relevant  legislation 
in  Bosnia-Herzegovina,  the  corresponding  information  on 
Croatia  appearing  in  their  report  on  this  country,  issued  on 
7  October  1992  (Section  5) .  They  then  proceed  to  discuss 
questions  of  principle  in  relation  to  the  prospect  of 
attributing  responsibility  (Section  6)  and  to  deliberate  on  a 
competent  jurisdiction  (Section  7). 

The  main  part  of  the  report  contains  a  proposal  for  an 
International  War  Crimes  Tribunal  for  the  Former  Yugoslavia. 
The  proposal  consists  of  a  general  part,  a  draft  Convention 
and  a  Commentary  on  the  proposed  articles  (Section  8  and 
Annexes  6  -  8) . 

Acknowledgements  and  a  few  concluding  remarks  appear  at  the 
end  of  the  report  (Sections  9  and  10).  There  are  eight 
annexes  to  the  report. 

The  Rapporteurs  wish  to  emphasize  that  the  subject  matter  is 
of  a  complex  nature  and  that  they  have  had  limited  time  at 
their  disposal.  They  also  wish  to  draw  the  attention  to  the 
fact  that  according  to  the  rules  a  rapporteur  mission  is  a 
mission  of  short  duration;  its  report  should  be  produced 
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three  weeks  after  the  last  rapporteur  has  been  appointed,  or, 
they  presume,  after  their  mandate  has  been  finalized  if  this 
occurs  at  a  later  date.  In  the  present  case,  conditions  have 
been  somewhat  different,  particularly  after  the  decision  by 
the  CSCE  Council  on  15  December  1992  (cf.  Section  2.4). 

Nonetheless,  the  Rapporteurs  consider  it  necessary  to  strike 
a  balance  between  their  ambitions  and  the  urgency  of  the 
question;  no  matter  how  much  time  they  spent  on  drafting  a 
proposal,  this  proposal  would  still  have  to  be  subjected  to  a 
very  close  scrutiny  and,  finally,  if  the  suggested  course  of 
action  was  to  be  followed,  to  deliberations  at  a  diplomatic 
conference. 

The  Rapporteurs  have  attempted  to  deal  with  the  complex 
materia  in  as  limited  space  as  possible.  On  the  other  hand, 
they  have  also  tried  to  elaborate  a  fairly  complete  proposal. 
To  increase  legibility  they  have  avoided  using  too  many  legal 
concepts  and  have  tried  to  explain  the  meaning  of  those  which 
have  been  used.  Furthermore,  they  have  not  included 
references  and  the  multitude  of  foot-notes  that  usually 
accompany  a  document  of  the  present  nature.  They  hope  that 
their  proposal  will  be  of  service  for  future  decisions  taken 
by  the  CSCE  participating  States. 

This  report  represents  the  unanimous  opinion  of  the 
Rapporteurs.  The  Commentary  on  the  draft  Convention  was 
exclusively  elaborated  by  Ambassador  Corell,  who  had  also 
prepared  the  basic  draft  for  the  statute  of  the  Tribunal. 
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2  BACKGROUND  .-.■.,: 

2.1  Formation  of  the  Rapporteur  Mission 

On  5  August  1992  the  United  Kingdom  informed  the  Office  for 
Democratic  Institutions  and  Human  Rights  (ODIHR)  in  Warsaw 
that  the  United  Kingdom,  with  the  support  of  Italy,  Portugal,  ' 
Denmark,  the  United  States,  Greece,  Spain,  the  Netherlands, 
Ireland  and  Germany,  had  decided  to  invoke  the  Moscow  Human 
Dimension  Mechanism  with  respect  to  Bosnia-Herzegovina  and 
Croatia.  Subsequently,  ODIHR  was  informed  that  France  and 
Belgium  had  also  joined  the  supporting  States. 

The  rules  of  the  Moscow  Human  Dimension  Mechanism  are  laid 
down  in  the  Document  of  the  Moscow  Meeting  of  the  Conference 
on  the  Human  Dimension  of  the  CSCE.  The  relevant  provisions 
appear  as  Annex  1  to  this  report.  The  United  Kingdom  had 
invoked  Paragraph  12  of  the  Document  which  allows  for 
engaging  this  mechanism  in  case  a  participating  State 
considers  that  a  particularly  serious  threat  to  the 
fulfilment  of  the  provisions  of  the  CSCE  human  dimension  has 
arisen  in  another  participating  State. 

On  19  August  1992  the  ODIHR  was  informed  that  the  United 
Kingdom  had  appointed  Ambassador  Hans  Corell,  Under-Secretary 
for  Legal  and  Consular  Affairs,  Ministry  for  Foreign  Affairs 
of  Sweden,  as  Rapporteur. 

On  29  August  1992  the  ODIHR  informed  the  United  Kingdom  that 
the  Republic  of  Bosnia-Herzegovina  and  the  Republic  of 
Croatia  had  appointed  as  Rapporteur  for  the  mission  to  their 
respective  countries  Ambassador  Helmut  Tiirk,  Deputy 
Secretary-General  and  Legal  Advisor  of  the  Federal  Ministry 
for  Foreign  Affairs  of  Austria. 
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On  4  September  1992  Ambassador  Corell  and  Ambassador  Tiirk 
informed  the  ODIHR  that  they  had  on  that  day  appointed  Mrs. 
Gro  Hillestad  Thune,  member  of  the  European  Commission  of 
Human  Rights,  from  Norway,  as  the  third  Rapporteur  for  the 
mission  to  Bosnia-Herzegovina  and  to  Croatia. 

Consequently,  the  Moscow  Human  Dimension  Mechanism  in  the 
present  case  was  established  and  ready  to  enter  into  function 
on  4  September  1992.  The  participants  in  the  Rapporteur 
Mission  for  the  preparation  of  this  report  appear  in  Annex  2. 

2.2  The  mandate 

Originally,  the  mandate  for  this  Rapporteur  Mission  was  to 
enable  investigation  of  reports  of  attacks  on  unarmed 
civilians  in  Bosnia-Herzegovina,  especially  in  Sarajevo  and 
Gorazde,  and  in  Croatia. 

Due  to  circumstances  which  prevailed  after  the  initiation  of 
the  Mission,  the  mandate  was  further  discussed  among  the 
initiators.  On  2B  September  1992  the  mandate  of  the  Mission 
was  finalized.  The  Rapporteurs  were  informed  through  the 
Foreign  and  Commonwealth  Office  of  the  following  mandate: 


"To  investigate  reports  of  atrocities  against  unarmed 
civilians  in  Croatia  and  Bosnia,  and  to  make 
recommendations  as  to  the  feasibility  of  attributing 
responsibility  for  such  acts. 

The  additional  mandate,  depending  on  how  much  can  be 
accomplished  in  the  time  available  and  in  the  light  of 
any  organisational  difficulties  which  may  arrive,  is  to 
visit  areas  which  may  be  under  threat  of  ethnic  cleansing, 
and  to  investigate  allegations  of  the  arbitrary  arrests 
of  Serbs  in  Croatia." 


Due  to  the  time  which  had  lapsed  since  the  original  contact  with 
the  Rapporteurs,  in  particular  since  Ambassador  Corell  was  first 
approached,  they  had  difficulties  in "performing  their  task  as  a 
whole  immediately.  Furthermore,  the  United  Kingdom  informed  the 
Rapporteurs  that  the  Foreign  and  Commonwealth  Office  would  need 
some  time  to  prepare  a  visit  to  Bosnia-Herzegovina  in  view  of  the 
security  situation.  In  consultation  between  the  United  Kinnrinm 
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Rapporteur  Mission  should  perform  its  task  in  two  steps.  It 
was  thus  decided  that  they  should  first  visit  Croatia, 
commencing  on  30  September  1992,  i.e.  two  days  after  the 
mandate  was  finalized.  The  visit  to  Bosnia-Herzegovina  was 
contemplated  for  mid-November  1992. 

2.3  The  report  on  Croatia 

The  Rapporteurs  visited  Croatia  on  30  September  -  5  October 
1992.  On  7  October  1992  they  issued  their  report.  For  the 
purpose  of  the  present  report  it  may  suffice  to  quote  the 
following  from  the  summary: 

"There  are  numerous  reports  regarding  atrocities  perpetrated 
against  unarmed  civilians  as  well  as  the  practice  of  "ethnic 
cleansing"  in  territory  of  the  Republic  of  Croatia.  Although 
responsibility  for  these  grave  violations  of  human  rights 
and  the  norms  of  international  humanitarian  law  is  to  be 
attributed  to  both  parties  to  the  conflict,  it  appears  that 
the  scale  and  gravity  of  the  crimes  committed  by  the 
Yugoslav  National  Army,  Serbian  paramilitary  groups  and  the 
police  forces  of  the  Knin  authorities  are  by  far  the  most 
serious.  On  the  Serbian  side,  such  violations  of  generally 
accepted  international  norms  seem  to  form  part  of  an 
officially  tolerated  or  even  supported  systematic  policy. 

Besides  the  fact-finding  elements  of  their  mission  the 
Rapporteurs  saw  their  main  task  to  be  investigation  of  the 
possibilities  of  attributing  responsibility  for  acts  of 
atrocities  against  unarmed  civilians.  In  this  connection, 
they  examined  the  relevant  national  legislation  and  the 
administration  of  justice  in  Croatia  as  well  as  pertinent 
international  legal  instruments.  On  the  basis  of  this 
examination,  the  Rapporteurs  conclude  that  there  is  a 
sufficient  legal  basis  for  international  prosecution." 

In  connection  with  this  part  of  their  mandate  the  Rapporteurs 
made  the  following  two  proposals. 

First:  A  committee  of  experts  should  be  convened  irnmeji^tglY 
to  examine  the  possibility  of  establishing  a  system  for  the 
administration  of  collected  information.  The  mandate  of  the 
committee  should  be  to  propose  within  a  very  short  time  the 
necessary  rules  as  well  as  the  administrative  and  technical 
solutions  for  the  collection  of  information,  and  to  make  an 
estimate  of  costs. 
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Second:  Since  there  is  a  viable  possibility  for  establishing 
an  international  jurisdiction  to  deal  with  the  alleged  war 
crimes  and  crimes  against  humanity  committed  in  the  former 
Yugoslavia,  a  committee  of  experts  from  interested  States 
should  be  convened  as  soon  as  possible  in  order  to  prepare  a 
draft  treaty  establishing  an  international  ad  hoc  tribunal 
for  certain  crimes  committed  in  the  former  Yugoslavia.  The 
committee  should  also  make  an  estimate  of  costs  for  such  a 
jurisdiction. 

The  Rapporteurs  note  that  no  genuine  action  was  taken 
regarding  their  recommendations. 

2.4  Relevant  decisions  by  the  CSCE  Council  and  the  CSO 

The  report  on  Croatia  was  examined  by  the  Committee  of  Senior 
Officials  (CSO)  at  their  meeting  in  Prague  on  5  and  6 
November  1992.  On  6  November  the  CSO  took  a  decision  on  the 
report.  The  decision  contains  i.a.  the  following: 

■Decides  that  the  mission  of  the  Rapporteurs  Ambassador 
Corell,  Ambassador  Tiirk  and  Mrs.  Thune,  should  be 
completed  as  soon  as  it  is  possible,  bearing  in  mind 
the  need  to  assure  the  safety  of  the  Rapporteurs; 

Asks  the  Chairman-in-Of f ice  to  release  the  report  to 
the  public  and  to  transmit  it  to  the  Committee  of 
Experts  drawn  up  by  UNSCR  780; 

Welcomed  the  report's  recommendations  and  invited  the 
Rapporteurs  to  report  on  their  findings  to  the 
appropriate  UN  bodies. 

The  CSO  asks  the  Chairman-in-Of f ice  to  draw  the 
attention  of  the  UN  Secretary-General  to  the  report's 
recommendation  and  particularly  to  the  urgency  of  its 
implementation  within  the  appropriate  international 
framework.  The  UN  Commission  of  Experts  should  give 
particular  attention  to  the  principle  of  personal 
responsibility  for  war  crimes  and  examine  how  this 
principle  could  be  put  into  practice  by  an  ad  hoc 
tribunal. 

Endorses  the  urgency  of  the  exhumation  of  mass  graves 
in  UNPA  Sector  East  and  strongly  calls  on  the  Belgrade 
authorities  to  fully  co-operate  in  providing  conditions 
for  the  safe  exhumation  of  the  mass  graves  in  the  UNPA 
Sector  East  of  Croatia.  Having  noted  also  the 
activities  and  resources  of  UN  Special  Rapporteur 
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recommendation  should  be  referred  to  the  Special 
Rapporteur  and  the  SCR  780  Commission  of  Experts,  via 
the  UN  Secretary  General,  for  follow-up  action." 

In  view  of  the  fact  that  it  was  difficult  to  organize  a  visit 
to  Bosnia-Herzegovina  and  the  increasing  demand  that 
suspected  war  criminals  should  be  brought  to  justice,  the 
Rapporteurs  communicated  on  24  November  1992  the  following 
message  to  the  Government  of  the  United  Kingdom  with 
reference  to  the  decision  by  the  CSO: 

-  -  "The  Rapporteurs  would  in  this  context  like  to  mention 
that  Ambassador  Corell  was  asked  to  attend  a  meeting  of 
the  UN  Commission  of  Experts  on  5  November.  At  this 
meeting  the  chairman  of  the  Commission  expressed  the 
opinion  that  it  was  not  for  the  Commission  to  study  the 
question  of  an  ad  hoc  tribunal.  Neither  was  it  their 
task  to  set  up  a  more  structured  system  for  collection 
of  information  in  line  with  the  proposal  made  by  the 
Rapporteurs. 

In  the  meantime  the  Rapporteurs  were  informed  that  it 
could  take  some  time  before  they  could  go  to 
Bosnia-Herzegovina,  since  UNPROFOR  was  not  in  a 
position  to  guarantee  their  safety.  The  request 
yesterday  about  our  preparedness  to  visit 
Bosnia-Herzegovina  in  the  near  future  therefore  came 
somewhat  unexpected.  Naturally,  we  are  prepared  to 
visit  Bosnia-Herzegovina  if  reasonable  guarantees  for 
our  safety  could  be  given.  But  we  must  also  agree  on 
the  mandate.  This  is  not  clear  to  us,  although  we 
assume  that  it  would  be  the  same  as  for  Croatia  mutatis 
mutandis. 

As  the  matter  now  stands  we  would  like  to  make  the 
following  proposal. 

The  fact  that  war  crimes  and  crimes  against  humanity 
are  committed  in  Bosnia-Herzegovina  is  obvious.  This 
appears  from  various  sources  of  information,  i.a.  the 
reports  of  the  mission  of  Sir  John  Thomson  and  the 
special  rapporteur  of  the  United  Nations  Commission  on 
Human  Rights,  Mr  Tadeusz  Mazowiecki. 

As  can  be  seen  from  the  Report  on  their  visit  to 
Croatia  the  Rapporteurs  paid  special  attention  to  the 
part  of  their  mandate  which  concerned  the  attribution 
of  personal  responsibility. 

It  seems  quite  clear  that  the  UN  Commission  of  Experts 
has  no  mandate  to  make  proposals  for  an  ad  hoc 
tribunal.  Since  a  number  of  declarations  to  the  effect 
that  those  who  have  committed  war  crimes  should  be 
brought  to  justice  (i.a.  by  the  EC  Ministers  of  Foreign 
Affairs  on  5  October  and  by  the  CSO  on  7  November)  the 
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Rapporteurs  think  that,  for  the  moment,  the  best  manner 
to  carry  on  their  mandate  would  be: 

1)  to  make  an  interim  report  on  Bosnia-Herzegovina, 
analyzing  the  relevant  penal  law,  and 

2)  to  draft  a  convention  establishing  an  international 
ad  hoc  tribunal  to  deal  with  war  crimes  and  crimes 
against  against  humanity  committed  in  the  former 
Yugoslavia . 

This  work  could  be  carried  out  promptly  and  would  not 
presuppose  a  visit  to  Bosnia-Herzegovina.  It  would, 
however,  presuppose  a  mandate  given  by  the  States 
concerned.  The  Rapporteurs  would  appreciate  a  reaction 
to  their  proposal  as  soon  as  possible,  not  least  due  to 
the  fact  that  Ambassador  Tiirk  is  taking  up  his  post  as 
Austria's  Ambassador  to  the  United  States  on  28  January 
1993." 

The  matter  was  subsequently  discussed  among  the  States  which 
had  invoked  the  Moscow  Mechanism  and  within  the  CSO.  It  was 
further  deliberated  at  the  meeting  of  the  CSCE  Council  in 
Stockholm  on  14  and  15  December  1992.  In  its  decision  on  the 
former  Yugoslavia  on  15  December  the  CSCE  Council  included 
the  following  language  (paragraph  14): 

"The  Ministers  welcomed  the  offer  of  the  rapporteurs  on 
Croatia  and  Bosnia-Herzegovina  under  the  Moscow  Human 
Dimension  Mechanism  to  refine  their  proposals  on  making 
the  principle  of  personal  accountability  effective 
including  the  possibility  of  the  establishment  of  an  M 
hoc  tribunal,  and  to  do  so  through  continuing 
consultations  with  the  Commission  of  Experts 
established  pursuant  to  Security  Council  resolution  780 
(1992).- 

2.5   Co-ordination  with  other  missions  and  other  contacts 

Before  their  visit  to  Croatia  the  Rapporteurs  had  contacts 
with  the  office  of  the  Special  Rapporteur  appointed  by  the 
United  Nations  Commission  on  Human  Rights,  former  Prime 
Minister  Tadeusz  Mazowiecki  of  Poland,  and  Sir  John  Thomson, 
appointed  by  the  CSO  to  head  a  Mission  to  the  former 
Yugoslavia. 

On  5  November  1992,  /ijnbassador  Corell  presented  the  report  on 
Croatia  to  the  Commission  of  Experts  established  pursuant  to 
Security  Council  Resolution  780  (1992).  Following  the 
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decision  by  the  CSO  on  6  November,  and  in  view  of  the  fact 
that  the  UN  Commission  had  scheduled  its  second  meeting  for 
14  December,  Ambassador  Corell  contacted  the  Chairman  of  the 
Commission,  Professor  Frits  Kalshoven.  In  a  letter  to 
Professor  Kalshoven  on  10  December  Ambassador  Corell  said  on 
behalf  of  the  Rapporteurs  that  it  would  be  very  helpful  if 
they  could  receive  a  message  as  soon  as  possible  about  the 
outcome  of  the  deliberations  of  the  Commission.  In  this  way 
the  Rapporteurs  could  inform  -  in  accordance  with  the 
CSO-decision  -  the  competent  bodies  within  the  CSCE  about 
their  contacts  with  the  UN  Commission.  The  Commission  was 
also  informed  about  the  CSCE  Council  meeting  on  14  och  15 
December  1992. 

On  16  December  1992  Ambassador  Corell  informed  Professor 
Kalshoven  about  the  decision  of  the  CSCE  Council  of  the  day 
before. 

In  a  letter  of  18  December  1992,  Professor  Kalshoven  informed 
the  Rapporteurs  i.a.  as  follows: 


"As  regards  the  idea  of  consultations  between  your 
mission  and  the  Commission  of  Experts  on  matters 
relating  to  the  principle  of  personal  accountability 
for  violations  of  international  humanitarian  law, 
including  the  possibility  of  the  establishment  of  an  ad 
hoc  tribunal,  the  Commission  in  its  recent  session 
decided  that  there  would  be  no  objections  to  such 
consultations,  it  being  understood  that  as  far  as  the 
Commission  is  concerned,  this  cooperation  will  have  an 
entirely  informal  character  and  will  have  to  remain 
within  the  confines  of  its  terms  of  reference  as  set 
out  in  SC  Resolution  780  (1992). 

The  Commission  decided  further  to  mandate  Professor  M. 
Cherif  Bassiouni  as  its  representative  in  these 
informal  consultations." 


On  24  January  1993  the  Rapporteurs  met  with  three  of  the 
members  of  the  UN  Commission,  namely  the  Chairman  Professor 
Frits  Kalshoven,  Professor  Cherif  Bassiouni  and  Mr  William 
Fenrick.  They  further  had  consultations  with  Professor 
Bassiouni  on  legal  and  technical  issues  on  25  January.  During 
their  talks  the  members  of  the  Commission  expressed  the  view 
that  the  Commission  was  not  mandated  to  occudv  itself  with 
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the  question  of  the  establishment  of  an  international 
criminal  court.  However,  they  demonstrated  a  profound 
interest  in  the  establishment  of  such  a  court,  and  the 
Rapporteurs  were  able  to  draw  on  their  thinking  in  this  field. 

On  25  January  1993  the  Rapporteurs  met  with  Dr.  Georg 
Mautner-Markhof  and  Professor  Roman  wieruszewski,  advisers  to 
Mr.  Tadeusz  Mazowiecki,  Special  Rapporteur  of  the  UN 
Commission  on  Human  Rights  on  former  Yugoslavia. 

During  the  meeting  it  was  underlined  that  there  is  at  present 
an  urgent  need  to  co-ordinate  the  flow  of  information 
concerning  atrocities  committed  in  the  former  Yugoslavia.  The 
view  was  also  expressed  that  an  international  tribunal  which 
can  convict  those  reasonsible  for  such  acts  is  highly  needed. 
The  Rapporteurs  were  in  this  context  asked  to  transmit  a  copy 
of  the  present  report  to  the  Special  Rapporteur  as  soon  as 
possible,  notably  before  he  is  presenting  his  next  report  to 
the  Human  Right  Commission  in  February.  The  Rapporteurs  said 
that  it  was  not  within  their  competence  to  disseminate  the 
report  but  that  they  would  bring  this  request  to  the 
attention  of  the  appropriate  bodies  of  the  CSCE. 

With  respect  to  the  International  Conference  on  the  former 
Yugoslavia,  the  Rapporteurs  had  noted  the  following  part  of 
the  opening  statement  of  Mr.  Cyrus  Vance  to  the  Ministerial 
Meeting  of  the  Steering  Committee  of  the  Conference  on  16 
December  1992: 


"We  have  also  taken  action  on  allegations  of  war  crimes 
and  other  breaches  of  international  humanitarian  law. 
We  have  sought  to  help  the  Commission  of  Experts  bring 
about  a  forensic  examination  of  the  mass  grave  site  at 
Ovcara  near  V;ikovar  and  this  is  in  train  this  week. 
Lord  Owen  and  I  believe  that  atrocities  committed  in 
the  former  Yugoslavia  are  unacceptable,  and  persons 
guilty  of  war  crimes  should  be  brought  to  justice.  We, 
therefore,  recommend  the  establishment  of  an 
international  criminal  court." 


On  26  January  1993  the  Rapporteurs  had  a  meeting  with 
Ambassador  Peter  Hall,  Deputy  to  Lord  Owen,  in  order  to 
inform  the  Co-chairmen  of  the  International  Conference  on  the 
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former  Yugoslavia  about  their  proposals  regarding  the 
establishment  of  an  international  tribunal.  Ambassador  Hall 
reacted  favourably  to  the  idea  of  establishing  such  a 
tribunal  and  said  that  the  idea  undoubtedly  had  the  support 
of  both  Co-chairmen.  At  the  same  time  he  stressed  that  it  was 
important  that  such  an  international  instance  function 
even-handed  without  discriminating  against  any  particular 
group  of  the  population  in  the  former  Yugoslavia. 
Furthermore,  he  pointed  to  the  importance  o£  precisely 
targetting  the  persons  who  are  alleged  to  have  committed  war 
crimes  and  crimes  against  humanity. 

On  25  January  1993  the  Rapporteurs  had  a  meeting  with  H.E, 
Haris  Silajdzic,  Minister  for  Foreign  Affairs  of  the  Republic 
of  Bosnia-Herzegovina,  Professor  Dr.  Muhamed  Filipovic,  Vice- 
President  of  the  Academy  of  Science  and  Art  of  the  Republic 
of  Bosnia-Herzegovina  and  Member  of  the  Assembly  of  the 
Republic  of  Bosnia-Herzegovina  and  Dr.  Kasim  Trnka,  Member  of 
the  Constitutional  Court  of  the  Republic  of 
Bosnia-Herzegovina. 

The  Rapporteurs  outlined  the  main  elements  of  their  proposal 
regarding  the  establishment  of  an  international  criminal 
tribunal  to  deal  with  war  crimes  and  crimes  against  humanity 
committed  in  the  territory  of  the  former  Yugoslavia.  Minister 
Silajdzic  stated  in  this  connection  that  the  Government  of 
the  Republic  of  Bosnia-Herzegovina  insisted  on  the 
establishment,  as  soon  as  possible,  of  such  an  international 
tribunal.  He  shared  the  view  of  the  Rapporteurs  that  such  an 
instance  should  be  designed  to  permit  the  punishment  of  any 
person  having  committed  such  crimes,  irrespective  of  that 
person's  nationality  or  religion. 

The  Rapporteurs  also  held  an  exchange  of  views  with  Minister 
Silajdzic  and  his  colleagues  on  the  actual  human  rights 
situation  in  Bosnia-Herzegovina  which  was  documented  by  a 
great  number  of  reports  drawn  up  by  various  institutions, 
presenting  a  vivid  picture  of  the  appalling  violations  of 
human  rights  and  norms  of  international  humanitarian  law.  The 
Bosnian  side  shared  the  view  of  the  RaoDortPurs  thai- 
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therefore  it  did  not  seem  necessary  to  draw  up  a  further 
report  on  the  human  rights  situation,  i.e.  by  the 
Rapporteurs,  but  rather  to  take  speedy  action  on  the  already 
existing  reports. 

On  26  January  1993  the  Rapporteurs  met  with  the  President  of 
the  parliament  of  Bosnia-Herzegovina,  Mr.  Miro  Lazovic. 

Mr.  Lazovic  confirmed  that  the  parliament  has  not  been  able 
to  meet  since  14  April  1992  when  its  functions  were 
transferred  to  the  Presidency.  Efforts  are  being  made  to 
reassemble  its  members  outside  Sarajevo. 

Mr.  Lazovic  expressed  his  strong  conviction  that  there  is  an 
urgent  need  for  an  international  tribunal  in  order  to 
prosecute  perpetrators  of  war  crimes  -  regardless  of  ethnic 
origin.  He  saw  no  legal  or  formal  obstacles  to  this  and  told 
the  Rapporteurs  that  he  expected  that  parliament  without  any 
difficulties  would  ratify  a  treaty  establishing  such  a 
tribunal . 

Mr.  Lazovic,  who  presented  himself  as  a  Serb,  stressed  the 
urgency  of  the  matter  and  held  the  view  that  the  Government 
of  Bosnia-Herzegovina  should  insist  on  the  publication  of  the 
present  report  immediately  after  having  been  transmitted  to 
the  initiating  States  within  the  CSCE. 

On  29  January  1993  Ambassador  Corell  met  with  Dr.  Ove  Bring 
of  Sir  John  Thomson's  mission.  Dr.  Bring  had  returned  from  a 
visit  to  Serbia  and  was  finalizing  a  report  on  that  visit  to 
be  presented  to  the  CSO  at  their  meeting  on  2  -  4  February 
1993.  The  report  was  communicated  to  the  Rapporteurs  on  4 
February  1993. 

The  Rapporteurs  finally  note  in  this  context  that  the 
Standing  Committee  of  the  CSCE  Parliamentary  Assembly 
(comprising  the  Heads  of  the  national  delegations)  met  in 
Copenhagen  on  13  -  14  January  1993.  The  resolution  adopted  by 
the  Committee  includes  the  following  language  (paragraph  8): 
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-stresses   the  need  to  establish  international 
forums,  including  an  international  court,  under. which 
those  responsible  for  mass  rape,  torture,  murder, 
imprisonment,  and  other  criminal  acts  can  be  held  fully 
accountable  for  their  crimes."  - 


2.6  Relevant  documents  .        ;■.  ..: 

There  are  a  great  number  of  reports  and  documents  concerning 
the  situation  in  the  former  Yugoslavia.  The  Rapporteurs  have 
tried  to  study  as  many  of  them  as  possible.  In  their  report 
on  Croatia  they  mentioned  in  particular  the  following: 

-  Report  of  the  CSCE  Mission  to  Bosnia-Herzegovina  29  August 
to  4  September,  headed  by  Sir  John  Thomson 

-  Report  on  the  situation  of  human  rights  in  the  territory  of 
the  former  Yugoslavia  submitted  by  Mr.  Tadeusz  Mazowiecki , 
Special  Rapporteur  of  the  Commission  on  Human  Rights 
pursuant  to  paragraph  14  of  Commission  resolution 
1992/S-l/l  of  14  August  1992  (E/CN.  4/1997/S-l/  9:28/8-1992) 

-  Further  report  of  the  Secretary-General  pursuant  to  Security 
Council  Resolution  743  (1992)  and  762  (1992)  of  28  September 
1992  (S/24600) 

-  War  Crimes  in  Bosnia-Herzegovina:  A  Helsinki  Watch  Report  - 
August  1992 

-  Submissions  of  Information  to  the  United  Nations  Security 
Council  by  the  US-Government  in  accordance  with  paragraph  5 
of  Resolution  771  (1992)  of  22  September  1992. 

At  the  present  juncture  the  Rapporteurs  should  like  to  refer 
in  particular  to  the  following  documents: 

-"The  documents  enumerated  in  Annex  3 . 
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Report  of  the  Secretary-General  on  the  Financing 

of  the  United  Nations  Protection  Force  of  2  December 

1992  (Doc.  A/47/741) 

Report  of  the  Secretary-General  on  the  International 
Conference  on  the  Former  Yugoslavia  of  24  December 
1992  (S/25015) 

Report  of  the  Secretary-General  on  the  Activities 
of  the  International  Conference  on  the  Former 
Yugoslavia  of  6  January  1993  (S/25050) 

Further  report  of  the  Secretary-General  pursuant 
to  Security  Council  Resolution  787  (1992)  of 
6  January  1993  (S/25000/Add.  1) 
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3  REFLECTIONS  ON  THE  MANDATE  AND  THE  PUBLICATION  OF  THE  REPORT 

As  appears  from  Paragraph  11  o£  the  Document  o£  the  Moscow 
Meeting  of  the  Conference  on  Human  Dimension  of  the  CSCE  (cf. 
Annex  1),  CSCE  Rapporteurs  "will  establish  the  facts,  report 
on  them  and  may  give  advice  on  possible  solutions  to  the 
question  raised".  The  Rapporteurs  of  the  present  Mission 
assume  that  the  idea  of  the  rules  was  basically  to  make 
proposals  to  the  receiving  States.  The  rules  also  mirror 
tasks  of  a  quite  different  nature  from  the  one  which  has  been 
entrusted  to  the  present  Mission. 

There  are  two  significant  features,  which  the  Rapporteurs 
would  like  to  highlight,  namely  the  fact  that  both  of  the 
requested  States  actually  turn  to  the  international  community 
and  ask  for  help  in  establishing  an  international  criminal 
jurisdiction,  and  the  fact  that  the  CSCE  Council  has  taken  a 
step  which  endorses  the  proposal  by  the  Rapporteurs  made  in 
the  report  on  Croatia  and  specified  in  a  message  to  the 
initiating  States  on  24  November  1992;  the  Rapporteurs  are 
asked  to  refine  their  proposal  on  making  the  principle  of 
personal  accountability  effective  including  the  possibility 
of  the  establishment  of  an  ad  hoc  tribunal  (emphasis  added 
here)  (cf.  Section  2.4). 

The  Rapporteurs  assume,  however,  that  the  Mission  is  still 
governed  by  the  rules  on  the  Moscow  Human  Dimension 
Mechanism.  They  therefore  intend  to  apply  those  rules  and  to 
report  according  to  the  same.  They  note  in  this  context  that 
the  United  Kingdom,  which  according  to  the  Moscow  Rules  is 
the  initiating  State,  has  handed  over  this  responsibility  to 
Denmark,  which  holds  the  Presidency  of  the  European  Community 
as  from  1  January  1993. 

As  will  be  seen,  a  significant  feature  of  the  proposal  in 
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this  report  is  that  the  "advice  on  possible  solutions"  is 
directed  to  the  CSCE  participating  States  in  general. 

They  note  in  this  context  that  the  Rapporteurs  according  to 
the  rules  shall  submit  their  report  to  the  participating 
State  or  States  concerned  and,  unless  all  the  States 
concerned  agree  otherwise,  to  the  CSCE  Institution,  i.e.  the 
Office  for  Democratic  Institutions  and  Human  Rights  (ODIHR) , 
no  later  than  three  weeks  after  the  last  Rapporteur  has  been 
appointed.  The  requested  State  will  submit  any  observations 
on  the  report  to  the  CSCE  Institution,  unless  all  the  States  ' 
concerned  agree  otherwise,  no  later  than  three  weeks  after 
the  submission  of  the  report.  The  CSCE  Institution  will  then 
transmit  the  report,  as  well  as  any  observations  by  the 
requested  State  or  any  other  participating  State,  to  all 
participating  States  without  delay.  The  report  may  then  be 
placed  on  the  agenda  of  the  next  regular  meeting  of  the  CSO, 
which  may  decide  on  any  possible  follow-up  action.  The  report 
will  remain  confidential  until  after  that  meeting  of  the 
Committee. 

In  the  view  of  the  Rapporteurs  this  is  a  most  unfortunate 
situation.  They  have  all  the  time  been  concerned  that  a 
mission  of  the  present  kind  does  not  fit  very  well  under  the 
Rules  of  the  Moscow  Mechanism.  If  these  rules  were  to  be 
followed  in  this  case,  the  report  cannot  be  made  public  until 
the  end  of  March  at  the  earliest.  At  the  same  time  the  United 
Nations  Commission  of  Human  Rights  is  debating  the  question 
of  the  former  Yugoslavia  during  its  meeting  at  Geneva  from  1 
February  to  12  March  1993.  National  groups  are  also  being  set 
up  in  different  States  to  study  the  question  of  a  possible 
war  crimes  tribunal.  The  Rapporteurs  know  of  such  initiatives 
in  Canada,  France,  Italy  and  Switzerland.  They  have  been 
approached  by  participants  in  such  national  groups  asking  for 
information  and  preferably  drafts  prepared  by  the 
Rapporteurs.  The  Rapporteurs  are  naturally  not  in  a  position 
to  hand  out  any  documentation,  but  have  to  follow  the  Moscow 
Rules  scrupulously. 
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However,  they  are  very  concerned  if  the  report  cannot  be  made 
public  immediately  upon  delivery.  They  note  in  particular  the 
plea  by  the  Minister  for  Foreign  Affairs  of  Bosnia-Herzegovina 
and  the  urgent  request  by  representatives  of  the  United 
Nations  to  have  access  to  the  report  as  soon  as  possible  (cf. 
Section  2.5).  They  therefore  request  that  the  report  be 
published  immediately  upon  delivery. 
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4  REPORTS  ON  THE  HUMAN  RIGHTS  SITUATION  IN  BOSNIA-HERZEGOVINA 
General  observations 

Numerous  reports  about  the  human  rights  situation  in 
Bosnia-Herzegovina  have  been  submitted  by  governmental  and 
non-governmental  institutions.  A  list  of  these  reports  is 
contained  in  Annex  3.  These  reports  bear  witness  to  gross 
violations  of  human  rights  and  norms  of  international 
humanitarian  law,  including  war  crimes  and  crimes  against 
humanity,  in  Bosnia-Herzegovina.  The  reports  reveal  a 
recognizable  pattern  of  appalling  human  rights  violations  in 
that  country. 

The  reports  ascribe  responsibility  for  the  human  rights 
violations  to  all  ethnic  groups  involved  in  the  armed 
conflict:  the  Croats,  the  Bosnian  Muslims  and  the  (Bosnian) 
Serbian  forces.  The  reports,  however,  emphasize  that  human 
rights  violations  by  Croats  and  Bosnian  Muslims  are  not 
comparable  to  those  committed  by  Serbian  and  Bosnian  Serbian 
forces . 

Abuses   of  individuals,  mostly  unarmed  civilians,  take  every 
conceivable  form:  torture,  killing,  rape  and  other 
humiliations.  Reports  attribute  the  most  serious  human  rights 
violations  by  Serbian  and  Bosnian  Serbian  forces  to  the  policy 
of  "ethnic  cleansing". 

By  the  end  of  1992  between  25  000  (UN  figure)  and  130  000 
(figures  of  the  Bosnian  government)  people  had  died  as  a 
result  of  the  war;  more  than  1,5  million  people  (i.e. 
one-third  of  the  total  population  and  one-half  of  the  Muslim 
population)  are  reported  to  be  displaced.  Approximately  70  per 
cent  of  Bosnian  territory  (mostly  northern  and  western)  is 
presently  under  Serbian  control. 
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Human  Rights  violations,  including  "ethnic  cleansing"  and  rape 

The  Serbian  policy  of  "involuntary  transfers  of  the  Muslim 
population  from  Serbian  controlled  territory"  is  generally 
seen  as  the  basis  of  all  human  rights  violations  by  the 
(Bosnian)  Serbian  forces.  The  victims  are  mainly  Muslim 
civilians.  So  far,  hundreds  of  thousands  of  Muslims  have  been 
affected  by  the  policy  of  "ethnic  cleansing",  "Ethnic 
cleansing"  is  carried  out  either  by  direct  means  (random 
executions,  maltreatments,  rapes,  destruction  of  homes, 
threats)  or  indirectly  (confiscation  or  compulsion  to  sign 
away  property) . 

According  to  some  reports  Croat  forces  also  destroyed  Muslim 
villages.  The  policy  of  "ethnic  cleansing"  is,  however,  in 
general  considered  being  part  of  the  Serbian  strategy  to  expel 
Muslims  from  Serbian  controlled  areas. 

Situations  of  armed  conflict  tend  to  contribute  to  a  high 
incidence  or  rape;  rape  is  therefore  often  referred  to 
-  tragically  enough  -  as  being  a  by-product,  a  "casuality"  of 
war.  The  various  reports  on  rape  in  Bosnia-Herzegovina  provide 
disturbing  information  on  rapes  of  Croatian  and  Serbian  women 
as  well  as  sexual  abuse  of  men  in  detention  camps.  However, 
the  great  majority  of  rapes  is  said  to  be  committed  by 
(Bosnian)  Serbian  forces  on  Muslim  women.  These  rapes  are 
viewed  to  be  too  systematic  to  be  mere  by-products  of  the 
conflict,  but  rather  considered  to  form  part  of  the  Serbian 
policy  in  Bosnia  and  to  serve  as  a  strategic  purpose  in 
itself.  It  is  beyond  doubt  that  the  number  of  rapes  is 
substantial  and  that  they  often  have  been  committed  in 
extremely  humiliating  and  violent  circumstances. 

The  reports  on  human  rights  violations  in  Bosnia-Herzegovina 
also  provide  information  on  executions  of  civilians  by 
military  and  paramilitary  forces;  arbitrary  arrests,  torture, 
disappearances  and  destruction  of  property. 

The  reports,  in  general,  blame  the  (Bosnian)  Serbian  forces 
for  more  serious  human  rights  violations  and  more  cruel  abuses 
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of  the  civilian  population  than  the  other  parties  to  the 

conflict . 

Human  rights  violations  in  detention  camps 

The  various  reports  blame  all  parties  to  the  conflict  for 
arbitrary  arrests  of  civilians,  for  torture  and  inhuman 
treatment  of  prisoners.  The  sanitary  and  medical  situation  in 
the  camps  are  considered  most  worrysome,  humanitarian  aid  is 
desperately  needed.  According  to  the  reports,  however,  human 
rights  violations  in  Serbian  camps,  by  far,  exceed  those  in 
other  camps.  The  reports  also  give  examples  of  rape  and  sexual 
abuse  of  women  and  of  men  in  detention  camps.  Cases  are  known 
where  women  are  explicitely  detained  in  order  to  be  sexually 
abused  in  detention. 

Violations  of  International  Humanitarian  Law 

International  humanitarian  law  and  international  conventions 
on  the  treatment  of  civilians  are  found  to  be  heavily  and 
systematically  violated  in  Bosnia-Herzegovina.  Reports  by 
non-governmental  organizations  on  investigations  of  alleged 
war  crimes  in  Bosnia-Herzegovina  describe  numerous  cases  of 
executions  and  disappearances  of  civilians,  "ethnic 
cleansing",  aggression  against  medical  assistants  and 
journalists  and  widespread  destruction  of  property. 

Further  sources  point  to  indiscriminate  attacks  against 
civilians,  including  massacres;  detention  of  civilians  and  the 
worst  kinds  of  torture  and  killings  of  prisoners;  forced 
movement  of  populations;  use  of  paramilitary  groups,  including 
criminals . 

VThile  in  the  reports  all  sides  are  considered  guilty  of 
violence  against  civilians,  attacks  on  population  centers  and 
prevention  of  delivery  of  humanitarian  aid  are  reported  as 
features  of  the  behaviour  of  the  Serbian  forces  and  their 
paramilitary  allies. 
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5  RELEVANT  LEGISLATION  AND  ADMINISTRATION  OF  JUSTICE  IN 
BOSNIA-HERZEGOVINA 

5.1  Relevant  legislation 

Constitutional  law 

It  is  to  be  recalled  that  the  negotiations  within  the 
framework  of  the  International  Conference  on  the  former 
Yugoslavia  are  aiming  at  the  adoption  of  a  new  constitution 
for  Bosnia-Herzegovina.  The  present  situation  is  therefore 
somewhat  unclear.  The  only  constitution  formally  in  force 
seems  to  be  the  Constitution  of  the  Socialist  Republic  of 
Bosnia-Herzegovina.  Before  the  elections  in  November  1990, 
this  Constitution  had  been  supplemented  by  the  Federal 
Yugoslav  Constitution,  which  contains  a  number  of  provisions 
applicable  to  all  six  Republics  in  the  former  Yugoslavia. 
These  provisions  were  not  repeated  in  the  constitutions  of 
these  Republics. 

The  coalition  consisting  of  the  three  parties  which  won  the 
elections  in  Bosnia-Herzegovina  (Croatian  Democratic 
Community,  Serbian  Democratic  Party  and  the  Party  of 
Democratic  Action)  intended  to  elaborate  a  new  constitution 
for  this  State.  They  were,  however,  not  successful  in  their 
efforts  to  find  a  common  ground  for  this  endeavour.  These 
efforts  have  later  been  continued  through  international 
assistance  from  EC  States  and  within  the  framework  of  the 
Conference  just  mentioned.  .\t  present  there  is  no  agreement 
as  to  the  contents  of  a  new  constitution  for  Bosnia- 
Herzegovina. 

As  far  as  the  Rapporteurs  have  been  able  to  establish,  the 
legal  constitutional  situation  is  characterized  by  certain 
lacunae;  parts  of  the  old  Constitution  of  Bosnia-Herzegovina, 
as  well  as  the  Constitution  of  the  former  Yugoslavia,  are  not 
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considered  relevant  to  the  new  situation. 

Two  constitutional  aspects  come  to  the  forefront.  First, 
whether  under  domestic  law  in  Bosnia-Herzegovina  there  are 
any  constitutional  obstacles  against  transferring 
jurisdiction  to  an  international  judicial  body.  Secondly,  the 
question  what  legal  status  international  treaties  carry  in 
the  internal  legal  order  in  Bosnia-Herzegovina. 

As  regards  the  first  question,  the  Rapporteurs  have  found  no 
such  legal  obstacle.  This  conclusion  is  based  on  written 
material  and  oral  submissions,  in  particular  information 
given  at  the  meetings  at  Geneva  between  the  Rapporteurs  and 
representatives  of  the  Government  and  Parliament  of 
Bosnia-Herzegovina  and  their  legal  advisers  on  25  and  26 
January  1993. 

As  regards  the  second  question,  the  Rapporteurs  note  Article 
210.2  of  the  Yugoslav  Constitution  of  1974.  According  to  this 
provision  international  treaties  and  conventions  are  directly 
applicable  in  domestic  law.  The  Rapporteurs  have,  however, 
not  been  able  to  establish  the  exact  status  of  this  provision 
in  Bosnia-Herzegovina  at  present. 

Criminal  law 

No  new  Criminal  Code  has  yet  been  adopted  in  Bosnia- 
Herzegovina  following  the  elections  in  November  1990. 

During  consultations  with  representatives  of  the  Government 
of  Bosnia-Herzegovina  as  well  as  with  legal  experts,  the 
Rapporteurs  have  been  informed  that  the  applicable  criminal 
law  is  almost  identical  to  the  Criminal  Code  of  the  former 
Yugoslavia.  The  exceptions  concern  an  increase  in  the 
possible  length  of  sentences  for  certain  serious  crimes.  It 
follows  that  serious  crimes  such  as  war  crimes  and  crimes 
against  humanity  are  punishable  according  to  the  provisions 
of  Chapter  16  of  the  Criminal  Code  of  the  former  Yugoslavia 
(attached  to  Annex  6)  regardless  of  whether  such  acts  have 
been  committed  before  or  after  the  change  of  the 
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constitutional  situation  in  Bosnia-Herzegovina. 

5.2  Administration  of  justice 

Criminal  procedure  was  uniform  throughout  the  former 
Yugoslavia,  including  Bosnia-Herzegovina,  and  was  governed  by 
the  Code  of  Criminal  Procedure  and  the  Criminal  Code.  In 
Bosnia-Herzegovina  the  adaptation  to  the  new  State 
Constitution  is  still  going  on,  but  the  two  Codes  mentioned 
are  still  in  force. 

There  are  three  court  instances.  The  first  instance  is  the 
Municipal  Court.  These  courts  handle  all  cases  except  the 
more  serious  ones.  The  second  instance  is  the  District  Court. 
These  courts  have  jurisdiction  over  serious  crimes  and  also 
act  as  Courts  of  Appeal  with  respect  to  judgments  by  the 
Municipal  Courts.  The  Supreme  Court  is  the  Court  of  Appeal  in 
matters  where  the  District  Court  is  the  court  of  first  resort. 

The  court  sits  in  panels  of  three  judges  (one  professional 
judge  and  two  lay  judges).  In  cases  of  serious  crimes,  the 
panel  consists  of  five  judges  (three  professional  judges  and 
two  lay  judges).  Simple  cases  are  adjudicated  by  one 
professional  judge.  The  lay  judges  are  appointed  by  the  court 
from  among  the  members  of  the  Municipal  counsels.  The  former 
Yugoslavia  court  system  does  not  include  jury  trials. 

The  fudges  are  appointed  by  representative  bodies  at  the 
different  territorial  levels.  Their  term  of  office  is  six 
years,  and  they  can  be  re-appointed. 

The  prosecutor  generally  does  not  have  the  freedom  to  decide 
not  to  prosecute.  He  may  decline  to  prosecute  only  those  acts 
which  are  "almost  not  dangerous  for  the  society".  Only 
conduct  that  is  "dangerous  to  society"  can  be  characterized 
as  a  criminal  offence  under  the  criminal  law  of  the  former 
Yugoslavia, 

The  criminal  procedure  consists  of  four  stages:  the  pre-trial 
phase,  the  preliminary  judicial  inquiry,  the  trial  process 
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(which  includes  the  main  hearing)  and  appealate  review.  In 
the  first  phase  the  prosecutor  may  request  a  preliminary 
judicial  inquiry.  If  he  has  already  sufficient  evidence,  he 
may  bring  out  a  formal  accusation  immediately. 

A  preliminary  judicial  inquiry  is  initiated  by  the  Examining 
Magistrate  when  he  considers  that  there  is  sufficient  ground 
to  believe  that  an  offence  has  been  committed.  The  Prosecutor 
can  decide  to  forego  further  prosecution  and  dismiss  the  case 
at  any  time  during  the  preliminary  judicial  inquiry. 

In  the  trial  process  the  prosecutor  must  bring  out  the  formal 
accusation  within  fifteen  days  after  the  preliminary  judicial 
inquiry  is  closed.  After  the  formal  accusation,  the  court 
examines  whether  all  the  formal  requirements  are  fulfilled 
and  starts  a  main  hearing.  A  written  judgment  should  be  filed 
within  eight  days,  or,  in  complicated  cases,  within  fifteen 
days  after  the  pronouncement. 

As  regards  the  appeal  procedures,  both  the  defendant  and  the 
prosecutor  have  the  right  to  appeal  within  fifteen  days  of 
the  written  judgment.  The  Court  of  Appeal  appoints  a  panel 
which  makes  a  decision  on  the  basis  of  a  meeting  to  which  all 
the  parties  are  invited.  The  panel  may  order  a  new  hearing  if 
there  is  new  evidence.  The  Court  of  Appeal  may: 

(i)  leave  the  judgment  unchanged; 

(ii)  vacate  the  judgment  and  refer  the  case  back  to  the  court 

of  first  resort  for  a  new  panel  of  judges; 

(iii)  change  the  judgment;  however,  if  only  the  defendant  has 

appealed,  the  Court  of  Appeal  can  neither  increase  the 

punishment  nor  issue  a  sanction  for  a  more  serious  crime. 

It  is  obvious  to  the  Rapporteurs  that  the  legal  system  in 
Bosnia-Herzegovina  will  have  little  possibilities  to  deal 
within  a  foreseeable  future  with  all  "war  crimes  and  crimes 
against  humanity  which  have  been  committed  and  continue  to  be 
committed  in  that  country  (cf.  Section  7). 
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6  ATTRIBUTING  RESPONSIBILITY 

The  question  of  attributing  responsibility  was  examined  by 
the  Rapporteurs  already  in  their  report  on  Croatia  (see 
Section  7  of  that  report).  The  examination  was  made  with 
respect  to  principles,  collection  of  information  and 
administration  of  justice. 

In  the  opinion  of  the  Rapporteurs,  this  examination  applies 
equally  to  Bosnia-Herzegovina.  As  they  indicated  already  in 
the  report  on  Croatia  a  possible  proposal  on  their  part  would 
also  inevitably  have  an  impact  on  other  parts  of  the  former 
Yugoslavia. 

The  Rapporteurs  identified  and  defined  the  following 
requirements  which  should  be  met  by  a  criminal  justice  system 
in  the  present  case: 

Suspects  should  be  brought  to  justice  as  soon  as 

possible 

The  justice  system  must  comply  with  international  norms 

The  system  must  be  as  cost-effective  and  accessible  as 

possible 

The  persons  sentenced  must  be  treated  according  to  the 

applicable  standards  for  the  treatment  of  prisoners  and 

this  should  be  done  under  international  supervision. 

The  Rapporteurs  found  that  it  was  necessary  to  investigate 
several  options  before  a  definite  decision  could  be  taken. 
They  also  contemplated  the  possibility  of  combining  different 
solutions . 

The  contents  of  the  present  report  reflects  the  further 
thinking  of  the  Rapporteurs  on  this  matter. 
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7  DELIBERATIONS  ON  A  COMPETENT  JURISDICTION 

The  question  of  a  competent  jurisdiction  was  also  examined  by 
the  Rapporteurs  in  their  report  on  Croatia  (see  Section  9  of 
that  report) . 

They  deliberated  on  three  options:  national  courts,  the 
establishment  of  an  international  criminal  court  and  the 
establishment  of  an  international  ad  hoc  tribunal  for  certain 
crimes  committed  in  the  former  Yugoslavia. 

As  far  as  national  courts  are  concerned  the  Rapporteurs  saw 
no  real  possibility  of  an  effective  prosecution  of  war  crimes 
and  crimes  against  humanity  at  the  national  level.  The 
following   part  of  Section  9.1  of  their  report  on  Croatia, 
reflecting  the  reasons  for  this  conclusion,  could  be  quoted: 

"First,  the  Croatian  courts  are  still  in  a 
transformation  process  from  the  court  system  under 
communist  rule  into  a  judiciary  which  would  meet  the 
prerequisites  for  courts  in  States  operating  under  the 
rule  of  law. 

Second,  the  antagonism  which  the  Rapporteurs  have 
experienced  between  Croats  and  Serbs  as  a  result  of  the 
armed  conflict  is  so  intense  at  the  moment,  that  it  is 
unlikely  that  the  courts  in  Croatia  would  be  considered 
as  impartial  and  independent  by  many  of  the  persons 
concerned. 

Third,  the  trials  will  inevitably  mean  that  witnesses 
and  other  persons  concerned  will  have  to  appear  before 
the  courts.  In  such  cases,  it  can  be  assumed  that 
persons  from  e.g.  Serbia  would  hesitate  to  go  to 
Croatia  to  appear  as  witnesses  against  suspected 
Croatian  war  criminals.  The  same  would  apply  vice  versa. 

Fourth,  the  bringing  to  justice  of  suspected  war 
criminals  presumably  encompasses  persons  of  high  level 
in  the  respective  countries.  In  such  cases,  it  could  be 
argued  that  it  is  less  appropriate  that  the 
administration  of  justice  be  entrusted  to  any  of  the 
parties  to  the  conflict. 

Fifth,  a  reassuring  impression  from  the  visit  of  the 
Rapporteurs  to  Croatia  is  that. the  Government  of 
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Croatia  is,  in  principle,  in  favour  of  an  international 
tribunal  and  would  seem  to  be  ready  to  cooperate  with 
other  States  in  order  to  establish  such  a  jurisdiction. 


These  reasons  would  in  the  opinion  of  the  Rapporteurs  apply  a 
fortiori  to  Bosnia-Herzegovina. 

As  far  as  the  establishment  of  an  international  criminal 
court  is  concerned,  the  Rapporteurs  in  their  report  on 
Croatia  made  reference  to  the  on-going  work  within  the  United 
Nations.  They  stated  that,  although  they  were  very  much  in 
favour  of  the  establishment  of  such  a  court,  they  would 
strongly  advise  against  waiting  for  such  a  court  to  be 
established  before  action  was  taken  against  serious  criminal 
acts  committed  in  connection  with  the  armed  conflict  in  the 
territory  of  the  former  Yugoslavia, 

' They  then  went  on  to  deliberate  the  third  option  and 
discussed  questions  on  applicable  law,  procedural  law, 
establishment  of  a  jurisdiction,  prosecution,  implementation 
of  sentences,  and  languages.  They  then  made  the  following 
summary: 


"The  foregoing  discussion  demonstrates  that  there  is  a 
viable  possibility  of  establishing  an  international 
jurisdiction  to  deal  with  alleged  war  crimes  and  crimes 
against  humanity  committed  in  the  former  Yugoslavia. 
The  review  which  the  Rapporteurs  have  made  is  certainly 
not  exhaustive.  They  are  anxious  to  stress  that  the 
review  is  made  only  for  the  purpose  of  making  an 
illustration  of  the  problems  which  would  have  to  be 
solved  if  an  international  jurisdiction  were 
contemplated.  There  are  no  shortcuts,  and  an 
international  jurisdiction  must  be  set  up  to  meet  the 
highest  standards  of  legal  protection  as  well  as 
efficiency.  This  examination  would  have  to  be  made  by 
experts  in  the  field." 


The  Rapporteurs  then  proposed  that  a  committee  of  experts 
from  interested  States  be  convened  as  soon  as  possible  to 
prepare  a  draft  treaty  establishing  an  international  gj  hoc 
tribunal  for  certain  crimes  committed  in  the  former 
Yugoslavia,  The  committee  should  be  instructed  to  elaborate 
such  a  draft  and  to  make  an  estimation  of  costs. 
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It  seems  that  the  Rapporteurs  are  now  themselves  faced  with 
this  very  task.  The  present  report  contains  their  proposals 
in  the  matter. 
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8  PROPOSAL  FOR  AN  INTERNATIONAL  WAR  CRIMES  TRIBUNAL  FOR  THE 
FORMER  YUGOSLAVIA 

8.1  General  considerations 

In  its  report  on  Croatia  on  7  October  1992  the  Rapporteurs 
proposed  that  an  international  ad  hoc  tribunal  for  certain 
crimes  committed  in  the  former  Yugoslavia  be  established.  The 
Rapporteurs  subsequently  offered  to  prepare  a  draft  treaty  on 
such  a  tribunal  (cf.  Section  2.4).  This  offer  was  welcomed  by. 
the  CSCE  Council  on  15  December  1992  (ibdm).  After 
consultations  with  the  Commission  of  Experts  established 
pursuant  to  Security  Council  Resolution  780  (1992)  and  after 
talks  with  representatives  of  other  organisations  involved  in 
the  situation  in  the  former  Yugoslavia  as  well  as  with 
representatives  of  Bosnia-Herzegovina,  the  Rapporteurs  have 
decided  to  make  a  proposal  for  an  ad  hoc  tribunal.  The 
proposal  consists  of  a  general  part,  a  draft  Convention  and  a 
Commentary  to  the  provisions  of  the  draft. 

The  Rapporteurs  are  anxious  to  emphasize  that  the  setting  up 
of  an  ad  hoc  tribunal  is  a  major  undertaking.  First  of  all 
the  establishment  of  the  tribunal  is  a  complex  issue  per  se. 
Secondly,  such  a  tribunal  may  have  implications  for  the 
efforts  to  stop  the  armed  conflicts  and  bring  peace  to  the 
area.  Furthermore,  the  tribunal  also  entails  costs  and  has  to 
be  maintained  for  a  number  of  years.  In  principle,  the 
establishment  of  an  international  tribunal  requires  the  same 
rules  as  the  establishment  of  courts  at  the  national  level, 
which  rules  govern  every  stage  of  the  process,  from  the 
inquiry  and  apprehension  of  suspects  to  the  implementation  of 
sentences. 

Efforts  to  establish  an  international  criminal  jurisdiction 
have  been  going  on  for  quite  some  time.  The  latest 
development  is  reflected  in  the  report  of  the  International 
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Law  Commission  on  the  work  of  its  forty-fourth  session  (4  May 
-  24  July  1992;  General  Assembly,  Official  records,  47th 
session.  Supplement  no.  10;  A/47/10).  Based  on  this  report 
and  the  debate  in  the  Sixth  Committee  of  the  United  Nations 
General  Assembly,  the  Assembly  decided  to  request  the 
Commission  to  continue  its  work  on  this  question  by 
undertaking  the  project  for  the  elaboration  of  a  draft 
statute  for  an  international  criminal  court  as  a  matter  of 
priority  as  from  its  next  session  (G.A.  Res.  47/33,  25 
November  1992). 

The  Rapporteurs,  however,  advised  already  in  their  report  on 
Croatia  (Section  9.2  of  that  report)  strongly  against  waiting 
for  the  work  of  the  United  Nations  in  this  field  to  be 
completed.  Instead  they  encouraged  the  establishment  of  an  M 
hoc  tribunal. 

Having  given  this  idea  further  thought,  the  Rapporteurs  feel 
even  more  convinced  today  of  this  course  of  action.  The 
situation  in  the  former  Yugoslavia  lends  itself  to  a  sui 
generis  solution,  which  should  be  chosen  in  particular  in 
view  of  the  urgency  of  the  matter.  The  Rapporteurs  have 
decided  not  to  engage  in  any  extensive  deliberations  in  this 
report  on  arguments  for  or  against  an  international  court. 
Judging  from  the  many  statements  made  by  representatives  of 
States,  in  particular  CSCE  participating  States,  the 
Rapporteurs  assume  that  there  is  a  determination  common  to  a 
number  of  concerned  States  to  take  action  with  a  view  to 
attributing  personal  accountability  for  war  crimes  and  crimes 
against  humanity  committed  in  the  former  Yugoslavia.  The 
Rapporteurs  also  note  that  two  of  the  States  in  the  territory 
of  the  former  Yugoslavia  have  advocated  the  establishment  of 
an  international  jurisdiction:  Bosnia-Herzegovina  in  a  letter 
to  the  Secretary-General  of  the  United  Nations  on  10  August 
1992   f Annex  4)  and  in  contacts  with  the  Rapporteurs  (See 
Section  2.5),  and  Croatia  in  contacts  with  the  Rapporteurs 
(See  Section  13  of  the  report  on  Croatia)  and  in  a  statement 
in  the  Sixth  Committee  of  the  United  Nations  General  Assembly 
on  6  November  1992  (Annex  5)  . 
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As  will  be  explained  in  the  following  (Section  8.2)  the 
Rapporteurs  are  of  the  opinion  that  the  jurisdiction  of  an  ad 
hoc  tribunal  should  not  be  limited  to  the  territory  of  those 
two  States.  In  view  of  the  fact  that  the  acts  in  question  are 
criminal  in  accordance  with  applicable  national  law  in  the 
entire  territory  of  the  former  Yugoslavia,  the  Rapporteurs 
are  of  the  opinion  that  a  tribunal  should  be  established  to 
administer  justice  with  respect  to  acts  committed  in  that 
territory. 

With  respect  to  the  creation  of  a  tribunal  and  its 
administration,  the  Rapporteurs  think  that  it  should  be 
governed  by  its  own  statute,  in  the  form  of  a  convention. 
This  is  particular  so  in  view  of  the  sui  generis  solution 
which  the  Rapporteurs  propose  and  the  fact  that  the  proposal 
can  be  described  as  a  system  of  "ceded  jurisdiction"  (cf . 
Section  8.2).  One  feasible  option  is  that  the  convention 
should  be  open  to  the  CSCE  participating  States. 

There  are  three  arguments  voiced  against  the  creation  of  an 
international  jurisdiction  for  the  former  Yugoslavia  which 
the  Rapporteurs  should  like  to  address. 

One  argument  which  the  Rapporteurs  have  heard  since  their 
report  on  Croatia  was  established  is  that  there  are  so  many 
technical  and  legal  difficulties  involved  that  States  would 
be  reluctant  to  engage  in  the  establishment  of  such  a 
jurisdiction.  The  Rapporteurs  do  not  believe  that  the 
problems  are  insurmountable.  They  note  in  particular  that  the 
Working  Group  of  the  ILC  in  its  excellent  report  has  come  to 
the  conclusion  that  the  technical  problems  connected  with  the 
establishment  of  an  international  criminal  court  can  be 
resolved  (cf.  para.  432  of  the  ILC  report).  This  conclusion 
would  apply  a  fortiori  to  the  establishment  of  an  ad  hoc 
tribunal  for  a  specific  territory  and  in  a  context  where  it 
is  not  necessary  to  solve  the  problem  of  the  relation  between 
the  tribunal  and  an  international  code  of  crimes. 

A  second  argument  is  that  an  ad  hoc  tribunal  would  hamper  the 
efforts  to  establish  peace  in  the  area.  The  Rapporteurs  think 
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that  this  is  a  dangerous  argument.  In  every  armed  conflict 
there  would  be  efforts  to  end  the  fighting  and  to  establish 
peace.  This  means  that  the  argument  could  be  advanced  in 
connection  with  any  conflict.  To  avoid  the  question  of 
criminal  responsibility  or  to  yield  to  demands  for  abolition 
would  in  the  view  of  the  Rapporteurs  be  contrary  to  the  idea 
of  rule  of  law.  Furthermore,  the  establishment  of  an 
international  tribunal  would  be  a  demonstration  of 
international  co-operation  which  would  have  immediate 
preventive  effects. 

A  third  argument  is  that  an  ad  hoc  tribunal  for  the  former 
Yugoslavia  would  be  detrimental  to  the  work  towards  the 
establishment  of  an  international  criminal  jurisdiction 
presently  being  done  within  the  United  Nations,  and  in 
particular  by  the  International  Law  Commission.  The 
Rapporteurs  are  not  at  all  convinced  by  that  argument.  Two  of 
the  Rapporteurs  have  been  involved  in  this  work  in  the  UN 
General  Assembly  for  a  number  of  years,  and  they  fail  to  see 
that  an  ad  hoc  tribunal  in  the  present  case,  based  on  the 
national  law  in  the  area,  can  in  any  way  be  contrary  to  what 
is  being  done  within  the  United  Nations.  The  obvious  question 
to  put  as  a  counter-argument  is:  Should  war  criminals  go 
unpunished  just  because  we  are  expecting  in  some  future  the 
results  of  a  work  which  has  been  going  on  within  the  United 
Nations  for  over  forty  years? 

Even  if  the  problems  connected  with  an  international  tribunal 
can  be  overcome,  it  is  -  as  already  said  -  a  major 
undertaking  to  create  such  an  organ.  The  crucial  question  is 
naturally  the  level  of  ambition.  The  proposals  for  an 
international  criminal  court  which  have  been  presented  so  far 
reflect  a  relatively  limited  organ.  In  the  present  situation 
and  judging  from  the  reports  emanating  from  the  former 
Yugoslavia,  it  can  be  assumed  that  there  are  hundreds,  not  to 
say  thousands  of  suspected  war  criminals  and  persons  having 
committed  crimes  against  humanity  in  the  area.  The  need  for 
an  international  jurisdiction  apply  equally  to  almost  all  of 
these  suspects.  The  Rapporteurs  have  therefore  chosen  to 
model  their  proposal  in  such  a  way  that  the  tribunal  can  deal 
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with  all  crimes  which  fall  under  the  provisions  in  question. 
The  system  of  "ceded  jurisdiction"  foreseen  by  the 
Rapporteurs  is  furthermore  a  system  which  contracting  States 
can  implement  to  live  up  to  their  obligation  to  try  suspected 
war  criminals  at  the  national  level  which  follows  i.a.  from 
the  1949  Geneva  Convention  Relative  to  the  Protection  of 
Civilian  Persons  in  Time  of  War. 

Based  on  these  considerations  the  Rapporteurs  propose  that  an 
International  ad  hoc  tribunal  for  war  crimes  and  crimes 
against  humanity  committed  in  the  former  Yugoslavia  be 
established.  In  the  following  sections  they  address  some  of 
the  questions  of  principle  connected  with  such  establishment. 
The  tribunal  is  referred  to  as  the  International  War  Crimes 
Tribunal  for  the  Former  Yugoslavia,  or  in  short  the  Tribunal. 

A  draft  Convention,  establishing  the  Tribunal,  appears  as 
Annex  6  to  this  report. 

8.2  Jurisdiction  and  applicable  law 

Jurisdiction  -  General  remarks 

A  basic  feature  in  criminal  law  is  that  States  have 
jurisdiction  over  individuals  within  their  territory.  But 
national  jurisdiction  is  wider  than  that,  and  comprises 
individuals  of  the  nationality  of  the  States  in  question  also 
outside  the  territory,  e.g.  on  board  vessels  flying  the 
national  flag  of  the  State,  or  aircraft  registered  in  the 
same  State.  They  would  also  have  jurisdiction  over  crimes 
committed  against  their  own  citizens  irrespective  of  where 
the  crime  is  committed.  A  comparative  study  would,  however, 
show  that  rules  on  jurisdiction  differ  widely  from  State  to 
State;  in  some  cases  jurisdiction  is  rather  limited,  in  other 
cases  a  State  would  assume  jurisdiction  over  crimes  committed 
also  outside  the  territory  of  the  same  State  and  committed  by 
persons  with  little  or  no  connection  with  the  State  in 
question. 
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A  common  feature  of  many  conventions,  in  which  States  agree 
to  criminalize  acts  as  international  crimes,  is  the  principle 
of  aut  dedere.  aut  iudicare.  The  principle  means  that  a  State 
is  under  the  obligation  either  to  prosecute  an  accused 
individual  or  to  deliver  him  for  trial  in  another  contracting 
State.  The  ways  in  which  States  observe  these  rules  under 
their  national  law  differ.  In  case  the  State  has  a  wide 
jurisdiction,  these  rules  could  correspond  to  rather 
restrictive  rules  on  extradition  and  vice  versa.  Depending 
therefore  on  the  scope  of  national  jurisdiction  and  the 
possibilities  to  extradite.  States  would  make  their  choice. 
In  many  cases.  States  would  not  be  in  a  position  to  extradite, 
their  own  citizens.  If  that  is  the  case,  they  would  have  to 
establish  jurisdiction  over  crimes  committed  by  these 
citizens  abroad  in  order  to  comply  with  international 
commitments  under  the  clause  just  referred  to. 

Irrespective  of  which  system  applies  in  a  particular  case, 
the  common  denominator  is  that  the  jurisdiction  is  national. 
Subject  to  the  rules  of  national  constitutions.  States  would 
however  have  the  possibility  of  conferring  jurisdiction  upon 
an  international  judicial  body.  This  is  one  of  the  key 
questions  which  has  been  discussed  in  connection  with  the 
various  efforts  made  in  the  past  to  establish  an 
international  criminal  jurisdiction.  The  question  is  closely 
related  to  the  matter  of  applicable  law. 

In  this  context  it  may  suffice  to  note  one  important  reason 
for  this  link  between  jurisdiction  and  applicable  law;  it 
must  be  ascertained  that  an  international  jurisdiction  is 
wholly  in  conformity  with  general  principles  of  criminal  law, 
in  particular  the  principle  of  legality,  expressed  in  the 
Latin  sentence:  nullum  crimen  sine  leoe.  nulla  poena  sine 
lege  (no  act  is  criminal  unless  this  is  laid  down  in  law;  no 
act  can  be  punished  unless  punishment  is  prescribed  by  law). 
However,  provided  that  this  principle  is  respected  and  the 
applicable  law  is  clear  enough,  there  is  no  legal  restraint 
on  the  possibility  for  States  to  confer  their  jurisdiction  to 
an  international  body  which  fulfils  international  legal 
requirements  for  a  court.  Among  the  most  prominent  features 
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of  such  a  court  is  that  it  should  be  independent,  impartial 
and  established  by  law  (or  treaty  at  the  international 
level).  Reference  is  made  i.e.  to  Articles  14  and  15  of  the 
International  Covenant  on  Civil  and  Politial  Rights  and 
Articles  5  and  6  of  the  European  Convention  on  Human  Rights. 

Another  question  is  whether  the  international  jurisdiction 
contemplated  should  be  exclusive  or  concurrent  with  national 
jurisdiction.  Yet  another  question  is  whether  jurisdiction 
should  be  general  or  dependent  on  the  decision  in  the 
particular  case  by  national  organs  to  hand  over  the 
jurisdiction  to  the  international  entity.  In  case  an 
international  criminal  court  would  be  established,  it  is 
necessary  to  investigate  the  various  options. 

In  the  present  case  the  Rapporteurs  are  convinced  that  the 
method  to  be  used  is  in  principle  the  one  of  compulsory 
exclusive  jurisdiction  conveyed  to  the  Tribunal.  The  reasons 
, for  this  are  those  that  appear  in  Section  7  and  the  fact  that 
two  of  the  States  in  the  territory  of  the  former  Yugoslavia 
have  asked  for  international  co-operation.  To  confer 
exclusive  jurisdiction  on  the  Tribunal  would  mean  that  all 
suspected  war  criminals  from  the  area  would  be  treated  on  an 
equal  basis,  and  that  there  would  be  no  reason  for 
allegations  of  bias  on  the  part  of  the  judicial  organs. 

Since  the  proposal  foresees  that  a  number  of  States  outside 
the  area  of  the  former  Yugoslavia  will  become  parties  to  the 
treaty  it  is  also  necessary  to  examine  the  question  whether 
they  too  should  confer  jurisdiction  to  the  Tribunal.  In  this 
context  it  is  important  to  note  that  all  States  concerned  can 
be  assumed  to  be  parties  to  the  1949  Geneva  Convention  III 
relative  to  the  Treatment  of  Prisoners  of  War  and  the  1949 
Geneva  Convention  IV  relative  to  the  Protection  of  Civilian 
Persons  in  Time  of  War.  As  such  they  are  under  the  obligation 
to  establish  jurisdiction  over  persons  alleged  to  have 
committed  grave  breaches  as  defined  in  the  Conventions 
(Articles  130  and  147,  respectively). 
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In  the  view  of  the  Rapporteurs  it  could  be  a  considerable 
merit  in  designing  the  Convention  in  such  a  way  that  also 
States  outside  the  former  Yugoslavia  confer,  or  "cede", 
jurisdiction  to  the  Tribunal.  The  greatest  merit  with  such  a 
solution  would  be  that  it  would  not  be  possible  for  suspects 
to  take  refuge  in  contracting  States  who  might  be  inclined  to 
deal  more  leniently  with  those  persons  than  would  the 
Tribunal.  However,  the  Rapporteurs  recognize  that  this  is  a 
matter  which  may  influence  the  preparedness  of  States  to 
become  parties  to  the  Convention.  It  might  therefore  prove 
feasible  to  design  the  Convention  in  such  a  way  that  States 
in  the  territory  of  the  former  Yugoslavia  are  always  obliged 
to  deliver  suspects  to  the  Tribunal,  whereas  other  States 
parties  to  the  Convention  can  apply  the  principle  of  aut 
dedere.  aut  -iudicare.  This  solution  is  reflected  in  the  draft 
Convention  (Article  59). 

In  this  context  it  should  be  noted  that  the  expression  "ceded 
jurisdiction"  is  used  by  the  Working  Group  of  the  ILC  to 
describe  the  situation  where  a  State  has  jurisdiction  to  try 
an  offender  under  a  relevant  treaty  or  under  general 
international  law,  and  it  consents  to  an  international  court 
exercising  jurisdiction  instead  (cf.  para.  456  of  the  ILC 
report).  The  Working  Group,  however,  is  not  certain  that  the 
"ceded  jurisdiction"  argument  would  work.  The  reason  is  that 
other  States  -  presumably  not  parties  to  the  treaty 
establishing  the  international  criminal  court  -  could  have 
jurisdiction  based  on  the  international  rules  on  universal 
jurisdiction.  This  third  State  could  be  said  to  be 
"concerned"  and  have  rights,  or  potential  rights,  of 
jurisdiction  which  cannot  be  affected  without  their  consent. 

Since  this  situation  may  occur  in  the  present  case,  the 
Rapporteurs  should  like  to  forward  the  argument  that  they 
think  that  "ceded  jurisdiction"  would  work.  There  can  already 
today  be  a  competition,  where  several  States  ask  for 
extradition  and  where  the  requested  State  has  to  decide  which 
application  should  be  granted.  In  case  there  is  a  dispute 
between  the  States  concerned,  this  matter  can  ultimately  be 
brought  before  the  International  Court  of  Justice.  In  the 
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present  situation  the  Tribunal  established  under  the  draft 
Convention  would  be  in  a  similar  position  to  a  "State".  In 
case  a  third  State  argues  that  an  individual  should  be 
extradited  to  it  rather  than  delivered  to  the  Tribunal,  the 
matter  would,  if  pursued,  ultimately  have  to  be  settled  in 
the  same  way.  The  Rapporteurs  assume,  however,  that  a  request 
from  the  Tribunal  to  have  a  person  delivered  would  carry 
particular  weight,  since  the  Tribunal  is  a  joint  effort  by  a 
number  of  States  concerned  having  conferred  their 
jurisdiction  to  this  international  body. 

Another  important  question  is  which  persons  should  be  subject 
to  the  jurisdiction  of  the  Tribunal.  This  matter  is  dealt 
with  below. 

Yet  another  matter  is  the  fact  that  jurisdiction  would  have 
to  be  limited  to  crimes  committed  in  the  territory  of  the 
former  Yugoslavia  (Article  3).  This  definition  is  certainly 
not  as  clear  as  the  Rapporteurs  would  have  wanted.  In 
particular  problems  might  arise  in  connection  with 
preparation,  conspiracy  and  complicity.  In  the  view  of  the 
Rapporteurs  it  is,  however,  not  necessary  to  solve  in  detail 
these  questions  in  the  Convention.  Irrespective  of  efforts  in 
this  direction  there  would  still  be  an  area  where  the 
treaty-maker  has  no  other  choice  but  to  leave  the  matter  to 
be  decided  upon  within  the  framework  of  the  jurisdiction  of 
the  competent  organs  of  the  Convention,  n.b.  the  Court. 

Applicable  law 

The  question  which  law  to  apply  is  one  of  the  central  issues 
in  connection  with  the  establishment  of  an  international 
criminal  jurisdiction.  In  this  context  reference  is  often 
made  to  Article  38  of  the  Statute  of  the  International  Court 
of  Justice.  This  Article  reads  as  follows: 


"1.  The  Court,  whose  function  is  to  decide  in 
accordance  with  international  law  such  disputes  as  are 
submitted  to  it,  shall  apply: 
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a.  international  conventions,  whether  general  or 
particular,  establishing  rules  expressly  recognized  by 
the  contesting  states; 

b.  international  custom  as  evidence  of  a  general 
practice  accepted  as  law; 

c.  the  general  principles  of  law  recognized  by 
civilized  nations; 

d.  subject  to  the  provisions  of  Article  59,  judicial 
decisions  and  the  teachings  of  the  most  highly 
qualified  publicists  of  the  various  nations,  as 
subsidiary  means  for  the  determination  of  rules  of  law. 

2.  This  provision  shall  not  prejudice  the  power  of  the 
Court  to  decide  a  case  ex   aequo  et  bono,  if  the  parties 
agree  thereto." 

Note:  Article  59  lays  down  that  the  decision  of  the  Court  has 
no  binding  force  except  between  the  parties  and  in  respect  of 
that  particular  case. 

In  writings  on  international  criminal  jurisdiction  it  is 
often  mentioned  that  this  provision,  although  included  in  the 
statute  of  a  court  which  has  no  criminal  jurisdiction,  is 
indispensable  also  in  such  jurisdiction.  The  Rapporteurs  are 
not  convinced.  And  even  if  the  provision  would  be  referred 
to,  it  is  certainly  not  sufficient.  As  already  stated,  the 
principle  of  legality  (nullum  crimen  sine  lege,  nulla  poena 
sine  lege)  must  be  observed. 

A  significant  feature  of  the  conventions  in  which  contracting 
States  undertake  to  criminalize  acts  as  international  crimes 
is  that  the  international  instrument  does  not  contain  a 
complete  provision  which  would  fulfil  the  requirements  of  the 
principle  of  legality.  The  question  of  punishment  is  left  to 
the  contracting  States  to  regulate  in  the  national  law.  This 
means  that,  even  if  a  State  ratifies  a  convention  containing 
a  provision  which  makes  a  certain  act  criminal,  this 
provision  is  not  sufficient  for  courts  to  apply,  if  they  are 
seized  with  a  concrete  case.  They  need  in  addition  a  penal 
provision  which  lays  down  the  punishment  which  the  court 
should  mete  out,  in  case  the  accused  is  found  guilty. 
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This  system  is  aptly  demonstrated  by  the  1949  Geneva 
Convention  IV.  To  illustrate.  Articles  146  and  147  of  this 
Convention  could  be  quoted: 


"Article  14i 

The  High  Contracting  Parties  undertake  to  enact  any 
legislation  necessary  to  provide  effective  penal 
sanctions  for  persons  committing,  or  ordering  to  be 
committed,  any  of  the  grave  breaches  of  the  present 
Convention  defined  in  the  following  Article. 

Each  High  Contracting  Party  shall  be  under  the 
obligation  to  search  for  persons  alleged  to  have 
committed,  or  to  have  ordered  to  be  committed,  such 
grave  breaches,  and  shall  bring  such  persons, 
regardless  of  their  nationality,  before  its  own  courts. 
It  may  also,  if  it  prefers,  and  in  accordance  with  the 
provisions  of  its  own  legislation,  hand  such  persons 
over  for  trial  to  another  High  Contracting  Party 
concerned,  provided  such  High  Contracting  Party  has 
made  out  a  prima  facie  case. 

Each  High  Contracting  Party  shall  take  measures 
necessary  for  the  suppression  of  all  acts  contrary  to 
the  provisions  of  the  present  Convention  other  than  the 
grave  breaches  defined  in  the  following  Article. 

In  all  circumstances,  the  accused  persons  shall  benefit 
by  safeguards  of  proper  trial  and  defence,  which  shall 
not  be  less  favourable  than  those  provided  by  Article 
105  and  those  following  of  the  Geneva  Convention 
relative  to  the  Treatment  of  Prisoners  of  War  of  August 
12,  1949. 

Article  147 

Grave  breaches  to  which  the  preceding  Article  relates 
shall  be  those  involving  any  of  the  following  acts,  if 
committed  against  persons  or  property  protected  by  the 
present  Convention:  wilful  killing,  torture  or  inhuman 
treatment,  including  biological  experiments,  wilfully 
causing  great  suffering  or  serious  injury  to  body  or 
health,  unlawful  deportation  or  transfer  or  unlawful 
confinement  of  a  protected  person,  compelling  a 
protected  person  to  serve  in  the  forces  of  a  hostile 
Power,  or  wilfully  depriving  a  protected  person  of  the 
rights  of  fair  and  regular  trial  prescribed  in  the 
present  Convention,  taking  of  hostages  and  extensive 
destruction  and  appropriation  of  property,  not 
justified  by  military  necessity  and  carried  out 
unlawully  and  wantonly." 


The  situation  in  which  the  treaty-maker  finds  himself  in  the 
setting  up  of  an  international  criminal  tribunal  is  therefore 
to  identify  the  applicable  substantive  law.  (A  distinction 
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should  be  made  between  the  substantial  law  and  the  procedural 
law,  see  below.)  The  options  are  here  either  to  draft  an 
international  criminal  code  or  at  least  include  complete 
penal  provisions  in  the  treaties  in  question,  or  to  rely  on 
national  provisions  fulfilling  the  requirements  of  the 
principle  of  legality. 

It  is  at  this  juncture  which  the  United  Nations  finds  itself. 
The  ILC  has  been  entrusted  with  the  task  of  drafting  a 
statute  for  an  international  criminal  tribunal.  The  question 
which  law  this  tribunal  should  apply  is  not  yet  resolved.  An 
international  code  of  crimes  has  reached  the  stage  of  first 
reading  in  the  ILC,  and  Member  States  were  asked  to  submit 
their  views  on  this  draft  to  the  Secretary-General  before  1 
January  1993.  It  is  obvious  that  the  question  of  an 
international  criminal  code  is  a  very  difficult  issue,  and 
that  there  is  still  a  long  way  to  go  before  such  a  code  can 
see  the  light  of  the  day. 

An  international  court  can  however  be  set  up  independently  of 
an  international  code.  But  the  question  would  still  be  which 
law  this  court  should  apply.  The  choice  would  again  be  the 
same:  to  identify  acts  which  are  considered  criminal  under 
international  law  and  to  add  to  them  international  penal 
provisions,  or,  as  appears  from  the  above,  to  rely  on 
national  legislation. 

It  is  against  this  background  which  the  conclusions  by  the 
Rapporteurs  in  their  report  on  Croatia  should  be  seen.  The 
Rapporteurs  recall  the  statement  on  this  matter  in  the  said 
report: 

"A  special  feature  in  this  connection  is  the  principle 
nullum  crimen  sine  lege.  The  meaning  of  this  principle 
is  that  the  alleged  crime  must  have  been  punishable  at 
the  time  it  was  committed.  In  other  words,  the  suspect 
should  have  been  under  the  obligation  to  observe  the 
rule  in  question  when  he  committed  the  act.  Whether  he 
in  fact  did  know  about  the  rule  is  of  no  relevance. 

The  question  in  this  connection  is  whether 
international  instruments  such  as  the  1948  United 
Nations  Convention  on  the  Prevention  and  Punishment  of 
the  Crime  of  Genocide  would  be  a  sufficient  basis  for 
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action  by  an  international  jurisdiction.  The  same  holds 
true  of  the  1949  Geneva  Conventions  and  the  additional 
Protocols  of  1977.  The  characteristic  of  these 
instruments  is  that  they  require  contracting  States  to 
provide  penal  sanctions  for  violations  of  certain 
provisions  in  the  instruments  in  question.  The 
instruments  themselves,  however,  do  not  contain  any 
provisions  as  to  the  punishments  which  should  follow 
upon  conviction.  Such  provisions  ought,  therefore,  to 
be  found  in  national  laws. 

If  an  international  jurisdiction  is  set  up,  one  option 
would  be  to  formulate  international  provisions  laying 
down  the  punishment  which  should  follow  upon  the 
finding  that  a  person  is  guilty  of  a  crime  against  any 
of  the  provisions  in  question,  e.g.  the  Geneva 
Conventions.  Another  solution  is  to  examine  whether  the 
national  legislation  in  force  is  a  sufficient  basis  for 
legal  action." 

The  Rapporteurs  then  went  on  to  examine  Articles  141  through 
155c  of  the  Penal  Code  of  the  Socialist  Federal  Republic  of 
Yugoslavia  (Annex  6  to  the  report  on  Croatia)  as  well  as  the 
corresponding  provisions  in  the  Penal  Code  presently  in  force 
in  Croatia.  The  Rapporteurs  found  that  those  provisions 
provided  a  sufficient  legal  basis  for  the  administration  of 
justice  with  respect  to  suspected  war  criminals  in  the  former 
Yugoslavia. 

The  Rapporteurs  have  now  deliberated  further  on  this  matter 
and  have  come  to  the  conclusion  that  the  Tribunal  should 
apply  national  law,  note  bene  the  Penal  Code  of  the  Socialist 
Federal  Republic  of  Yugoslavia.  However,  it  is  not  sufficient 
to  rely  only  on  the  provisions  just  mentioned  (they  are 
annexed  to  the  draft  Convention  appearing  as  Annex  6  to  the 
present  report).  It  is  also  necessary  to  look  into  a  number 
of  provisions,  which  are  normally  drafted  in  a  general  way  so 
as  to  be  applicable  to  all  penal  provisions.  As  examples  of 
such  provisions  could  be  mentioned  provisions  on  attempt, 
preparation,  conspiracy,  complicity,  and  extenuating 
circumstances.  Other  important  provisions  are  the  general 
provisions  on  penalties  (maximum  and  minimum  periods  of 
imprisonment,  time  to  serve,  parole,  etc.)  and  also 
provisions  on  damages  and  restitution  of  property.  These 
questions  are  further  dealt  with  in  the  Commentary  to 
Articles  28-30,  46  and  47. 
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If  this  method  is  chosen  there  would  be  no  problem  with 
respect  to  the  principle  of  legality.  The  acts  in  question 
were  criminal  and  punishable  at  the  time  they  were  committed. 
This  means  that  the  suspect  or  accused  was  under  the 
obligation  to  observe  the  pertinent  rvile  when  the  act  was 
committed.  It  is  irrelevant  whether  the  person  in  question  in 
fact  did  know  about  the  relevant  rule  or  not  ( jgnorantia 
-juris  nocet)  . 

It  must,  however,  be  stressed  that  the  Penal  Code  of  the 
former  Yugoslavia  may  not  be  in  force  today  in  all  States  in 
the  territory  of  the  former  Yugoslavia.  As  in  Croatia  there 
might  be  a  new  Penal  Code.  Whether  this  is  a  problem  or  - 
like  in  Croatia  -  will  not  hamper  the  possibilities  of 
bringing  the  accused  to  justice,  is  a  matter  to  be 
investigated  in  a  future  drafting  exercise. 

A  related  matter  is  the  question  of  double  criminality,  which 
is  dealt  with  in  the  Commentary  to  Article  59. 

Turning  now  to  the  substantive  law  to  be  applied  by  the 
Tribunal,  this  matter  has  to  be  examined  in  relation  to  the 
following  three  factors:  jurisdiction  in  relation  to  the  time 
factor  (ratione  temporis).  subject-matter  jurisdiction 
(ratione  materiae).  and  personal  jurisdiction  (ratione 
personae) . 

Jurisdiction  ratione  temporis 

It  is  evident  that  the  convention  establishing  the  Tribunal 
must  lay  down  a  point  in  time  from  which  acts  committed 
should  fall  under  the  competence  of  the  Tribunal.  It  is 
important  to  underline  that  here,  at  least  as  the  Rapporteurs 
see  it,  there  is  no  problem  with  respect  to  the  principle  of 
legality.  This  principle  does  not  really  limit  enactment  of 
new  procedural  rules,  e.g.  which  court  should  be  competent  to 
try  acts  which  are  criminal.  Normally  rules  on  procedure  take 
immediate  effect  and  can  be  applied  to  cases  which  are 
pending  or  cases  which  are  initiated  later  but  concern  crimes 
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which  were  committed  before  the  change  in  the  procedural 
rules  was  made. 

Against  this  background  the  Rapporteurs  propose  that  a  date 
is  set  which  determines  the  competence  of  the  Tribunal.  This 
means  that,  if  a  case  pertaining  to  a  point  in  time  before 
the  date  set  would  be  brought  to  the  attention  of  the 
Tribunal,  the  organ  of  the  Tribunal  seized  with  the  matter 
would  have  to  declare  the  case  inadmissible.  The  Rapporteurs 
suggest  that  this  date  should  be  1  January  1991. 

As  will  appear,  the  Rapporteurs  do  not  propose  any  provision 
laying  down  the  point  in  time  when  the  jurisdiction  of  the 
Tribunal  should  cease.  The  reason  for  this  is  that  it  would 
in  their  view  be  unfortunate  if  such  a  date  was  set.  It  would 
merely  lead  to  speculations  and  calculated  actions  on  the 
part  of  various  actors  under  the  system  with  a  view  to 
eventually  avoiding  the  jurisdiction  of  the  Tribunal.  Instead 
the  Rapporteurs  have  designed  their  proposal  in  such  a  way 
that  the  activities  of  the  Tribunal  could  be  phased  out  in 
the  light  of  development,  in  particular  the  ability  of 
national  courts  to  take  over  jurisdiction.  This  means  that 
the  functions  of  the  Tribunal  after  some  time  could  be 
reduced  to  a  supervisory  function  and  the  decision-making 
concentrated  to  a  quick  review  of  cases  before  a  decision  is 
taken  to  transfer  the  proceedings  from  the  Tribunal  back  to 
States  in  the  territory  of  the  former  Yugoslavia  (See 
Section  8.9). 

Jurisdiction  rations  materiae 

The  Rapporteurs  are  of  the  opinion  that  one  should  be  careful 
not  to  make  the  jurisdiction  of  the  Tribunal  too  wide.  It 
should  rather  be  limited  to  the  most  serious  crimes,  in 
particular  in  view  of  the  fact  that  international  proceedings 
are  always  more  complex,  costly  and  time-consuming  than 
proceedings  at  the  national  level.  Also  the  interest  of 
prosecuting  serious  crimes  is  greater  than  in  othar  cases.  As 
a  starting  point  the  Rapporteurs  have  taken  international  law 
and  the  most  important  conventions  in  this  context,  namely 
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the  1948  United  Nations  Convention  on  the  Prevention  and 
Punishment  of  the  Crime  of  Genocide,  the  1949  Geneva 
Conventions  III  and  IV,  the  Additional  Protocols  of  1977,  and 
the  1954  Hague  Convention  (cf.  Commentary  to  Preamble). 

The  following  provisions  of  the  Convention  against  Genocide 
should  be  quoted  in  order  to  facilitate  the  understanding  of 
the  reasoning  of  the  Rapporteurs:  .    .  ,  .• 

"Article  II 

In  the  present  Convention,  genocide  means  any  of  the 
following  acts  committed  with  intent  to  destroy,  in 
;  whole  or  in  part,  a  national,  ethnical,  racial  or 
religious  group,  as  such: 

(a)  Killing  members  of  the  group; 

(b)  Causing  serious  bodily  or  mental  harm  to  members 
of  the  group; 

(c)  Deliberately  inflicting  on  the  group  conditions 
of  life  calculated  to  bring  about  its  physical 
destruction  in  whole  or  in  part; 

(d)  Imposing  measures  intended  to  prevent  births 
within  the  group; 

(e)  Forcibly  transferring  children  of  the  group  to 
another  group. 

Article  HI 

The-  following  acts  shall  be  punishable: 

(a)  Genocide; 

(b)  Conspiracy  to  commit  genocide; 

(c)  Direct  and  public  incitement  to  commit  genocide; 

(d)  Attempt  to  commit  genocide; 

(e)  Complicity  in  genocide." 

Having  studied  these  provisions  and  having  studied  further 
the  above  mentioned  Penal  Code  of  the  former  Yugoslavia,  as 
well  as  available  reports  on  the  situation  in  the  former 
Yugoslavia  and  against  the  background  of  their  own 
observations,  the  Rapporteurs  have  come  to  the  conclusion 
that  the  substantial  provisions  to  be  applied  by  the  Tribunal 
should  be  Articles  141  (Genocide),  142  (War  crimes  against 
the  civilian  population),  144  (War  crimes  against  prisoners 
of  war),  150  (Rude  treatment  of  the  wounded,  sick  or 
prisoners  of  war),  and  151  (Destruction  of  cultural  and 
historical  monuments)  of  the  Penal  Code  of  the  former 
Yugoslavia . 
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Among  the  considerations  which  the  Rapporteurs  have  made  in 
arriving  at  this  conclusion  they  would  like  to  mention  the 
following : 

-  The  law  is  known  in  the  whole  territory  of  the  former 
Yugoslavia,  and  would  create  no  problems  with  respect  to  the 
principle  of  legality; 

-  The  law  is  based  on  international  commitments  laid  down  in 
the  Conventions  just  mentioned,  which  would  mean  that 
corresponding  provisions  would  appear  also  in  the  Penal  Codes 
of  other  contracting  States,  which,  in  fact,  are  under  the 
obligation  to  try  or  extradite  persons  accused  of  crimes 
against  those  provisions,  should  the  suspects  appear  on  their 
territories  or  otherwise  come  under  their  jurisdiction; 

-  The  law  would  cause  no  problem  in  a  system  which  is 
designed  to  phase  out  the  activities  of  the  Tribunal  and 

' transfer  jurisdiction  back  to  the  States  in  the  territory  of 
the  former  Yugoslavia; 

-  The  law  would  limit  the  jurisdiction  of  the  Tribunal  so  as 
to  deal  with  cases  where  an  international  support  in  the 
bringing  of  those  responsible  to  justice  is  mostly  needed. 

Another  question  is  how  to  categorize  the  crimes  falling 
under  the  jurisdiction  of  the  Tribunal  as  suggested  by  the 
Rapporteurs. 

In  the  discussion  over  the  years  the  following  concepts  have 
been  employed:  crimes  against  peace,  war  crimes,  and  crimes 
against  humanity.  The  rapporteurs  certainly  do  not  intend  to 
enter  into  a  discussion  on  whether  these  categories  are 
appropriate  or  whether  other  ways  of  structuring  should  be 
employed.  They  simply  note  that  these  concepts  are 
well-known,  and  that  they  have  been  used  in  the  past. 

If  this  categorization  is  employed,  it  is  apparent  that  the 
crimes  which  the  Rapporteurs  suggest  should  fall  under  the 
jurisdiction  of  the  Tribunal  belong  to  the  categories  of  war 
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crimes  and  crimes  against  humanity.  The  Rapporteurs  have 
therefore  chosen  to  describe  the  crimes  in  those  categories, 
and  this  method  is  employed  throughout  the  report.  However, 
in  proposing  the  title  of  the  draft  Convention  the 
Rapporteurs  deemed  it  more  appropriate  only  to  refer  to  war 
crimes  (cf.  the  Commentary  to  Title  and  Preamble). 

The  reasoning  in  regard  to  the  present  topic  is  further 
developed  in  the  Commentary  to  Article  28. 

Jurisdiction  raticne  personge 

The  third  criterion  to  be  examined  is  which  persons  should 
fall  under  the  jurisdiction  of  the  Tribunal.  This  question  is 
naturally  of  utmost  importance.  The  Rapporteurs  assume  that 
all  those  who  should  be  regarded  as  responsible  under 
international  law  should  fall  under  the  jurisdiction  of  the 
Tribunal.  Article  2  of  the  draft  Convention  is  therefore 
formulated  accordingly. 

The  Rapporteurs  are  aware  of  the  fact  that  jurisdiction  over 
both  individuals  and  legal  persons  have  been  contemplated  in 
previous  efforts  of  establishing  international  criminal 
jurisdiction.  They  think,  however,  that  the  jurisdiction  now 
contemplated  should  be  confined  to  individuals.  There  are 
many  reasons  for  this.  One  of  the  most  obvious  is  that  a 
wider  jurisdiction  might  bar  possible  contracting  States  from 
joining  in  the  international  effort. 

The  Rapporteurs  are  finally  of  the  opinion  that  the  Tribunal 
should  not  have  jurisdiction  over  disputes  between  States 
parties  to  the  Convention  relating  to  the  application  of  the 

Convention. 

8.3  Collection  of  information 

As  already  mentioned  (Section  2.3)  the  Rapporteurs  proposed 
in  their  Report  on  Croatia  that  a  committee  of  experts  should 
be  convened  immediately  to  propose  the  necessary  rules  and 
the  administrative  and  technical  solutions  for  collection  of 
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information  on  suspected  war  criminals,  and  to  make  an 

escimation  of  costs. 

The  Rapporteurs  recall  that  they  stated  in  their  report  on 
Croatia  that  there  is  an  urgent  need  to  co-ordinate  the 
efforts  in  the  present  collection  of  information.  They  had 
observed  frustration  among  persons  serving  in  the  various 
organizatons  engaged  in  the  collection  of  such  information 
because  of  the  fact  that  there  was  no  central  and  competent 
authority  to  whom  they  could  forward  the  information.  The 
Rapporteurs,  therefore,  saw  a  need  to  institutionalize  the 
collection  of  information  and  to  entrust  the  responsibility 
for  this  collection  to  a  particular  organ  on  a  more  permanent 
basis.  They  expressed  the  view  that  a  system  for  such 
collection  should: 

-  make  it  possible  to  establish  personal  responsibility, 

-  make  it  possible  for  victims  or  their  relatives  to 
participate  and  at  the  same  time  to  ease  their  grief, 

-  give  the  possibility  for  witnesses  and  organizations  to 
deposit  their  statements  or  contributions  in  order  to 
assist  in  the  establishment  of  personal  responsibility, 

-  give  a  clear  signal  to  the  world  that  the  international 
community  is  prepared  to  take  action  and  to  pursue 
such  efforts, 

-  save  the  possibilities  for  different  options  with  respec 
to  actions  needed,  in  particular  the  bringing  of  suspect 
to  justice. 

Since  that  proposal  was  made,  the  Security  Council  of  the  United 
Nations  has  appointed  the  Commission  of  Experts  under  Resolution 
780  (1992).  The  mandate  of  this  Commission  is  as  follows: 


"to  examine  and  analyse  the  information  submitted 
pursuant  to  resolution  771  (1992)  and  the  present 
resolution,  together  with  such  further  information  as 
the  Commission  of  Experts  may  obtain  through  its  own 
investigations  or  efforts,  of  other  persons  or  bodies 
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pursuant  to  resolution  771  (1992),  with  a  view  to 
providing  the  Secretary-General  with  its  conclusions  on 
the  evidence  of  grave  breaches  of  the  Geneva 
Conventions  and  other  violations  of  international 
humanitarian  law  committed  in  the  territory  of  the 
former  Yugoslavia;" 

During  the  first  contacts  between  the  Rapporteur  mission  and 
the  UN  Commission,  the  latter  made  clear  that  it  was  not  in 
their  mandate  to  elaborate  a  system  of  administration  of 
information  of  the  kind  foreseen  in  the  Report  on  Croatia. 

In  order  to  find  out  whether  the  preoccupations  of  the 
Rapporteurs  with  respect  to  data  collection  were  correct. 
Ambassador  Corell  had  a  short  interview  with  two  experienced 
criminal  investigators  in  Stockholm.  From  this  interview 
appears  the  following. 

There  are  various  methods  to  be  used  in  connection  with  the 
investigation  of  crimes  of  the  character  which  would  have  to 
be  investigated  in  the  former  Yugoslavia.  An  important  factor 
in  this  context  is  also  the  extent  to  which  investigators  can 
rely  upon  existent  systems  in  the  States  in  question. 

There  is  a  clear  distinction  between  investigation  of  cases 
where  there  is  a  suspect,  on  the  one  hand,  and  investigations 
where  there  is  no  suspect  or  where  there  is  a  considerable 
number  of  persons  among  whom  the  perpetrator  is  to  be  sought, 
on  the  other  hand.  In  particular  in  the  latter  category  of 
cases  it  is  imperative  that  a  rational  system  to  retrieve 
information  is  developed.  In  this  context  computers  are  often 
used.  There  are  different  systems  with  a  different  degree  of 
elaboration.  Irrespective  of  which  system  one  would  chose, 
there  would  still  be  need  for  analysis  and  assessment  of 
different  options,  to  be  followed  by  purchase  and  education 
of  the  personnel  to  be  entrusted  with  the  operation  of  the 
system.  It  is  also  important  that  there  is  a  registrator  to 
supervise  the  persons  who  operate  the  computers. 

In  the  actual  registration  it  is  necessary  to  use  criteria  of 
the  kind  already  mentioned  by  the  Rapporteurs:  name  of 
depositor;  plaintiff /witness/other ;  suspects,  if  any;  the 


104 


alleged  violation;  time;  place,  etc.  But  important  factors 
are  also  the  ability  of  the  persons  involved  and  their 
professional  capacity  in  organizing  the  police  work,  since 
cases  differ  widely  in  character. 

It  is  important  that  registration  is  started  at  an  early 
stage,  since  collected  information  which  is  not  registered 
and  organized  tends  to  be  very  difficult  to  deal  with  the 
longer  the  time  elapses.  It  is  equally  important  to  start 
investigations  and  to  allow  people  to  give  information  to  the 
investigators  at  an  early  stage. 

Once  a  person  emerges  as  clear  suspect  the  situation  changes. 
In  that  situation  the  computers  are  not  used  in  the  same  way, 
although  all  new  information  must  be  registered.  But  when  a 
suspect  is  there,  the  investigation  is  concentrated  on  this 
person  and  in  gathering  evidence  with  respect  to  that  case. 
Here  the  investigators  are  in  a  better  position  to  collect 
information  and  to  make  the  proper  documentation  to  be 
presented  to  the  prosecutor  and  also  to  the  defence  counsel, 
when  time  comes. 

The  conclusion  which  the  Rapporteurs  draw  from  this 
information  is  that  their  preoccupations  in  the  report  on 
Croatia  on  7  October  1992  were  justified.  It  is  imperative 
that  this  first  step  in  a  process  towards  bringing  war 
criminals  to  justice  is  examined  thoroughly  by  experts  in  the 
way  the  Rapporteurs  suggested.  It  would  seem  that  in  cases 
where  there  are  already  suspects,  and  where  witnesses  have 
given  statements  (the  Rapporteurs  have  been  informed  that 
there  are  a  considerable  number  of  such  cases),  one  could 
relatively  quickly  arrive  at  a  stage  where  the  prosecutor  can 
take  a  decision  on  indictment.  The  Rapporteurs  note,  however, 
the  caution  by  the  investigators  interviewed  that  information 
not  registered  properly  as  soon  as  it  has  been  delivered  will 
become  very  difficult  to  administer  at  a  later  stage. 
Therefore,  even  if  there  are  already  now  cases  which  could  be 
presented  to  a  court  in  a  relatively  short  time,  it  is 
necessary  to  decide  at  the  outset  on  a  more  general  framework 
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of  the  registration  of  information.  This  decision  must  also 
contain  rules  on  secrecy  etc. 

The  Rapporteurs  are  aware  that  the  UN  Commission  under 
Security  Council  Resolution  780  (1992)  are  at  present 
collecting  information.  It  must  be  observed,  however,  that  it 
is  a  different  matter  to  collect  information  in  a  more 
general  way  and  to  collect  information  within  the  framework 
of  a  criminal  investigation  with  the  intention  to  bring 
suspects  to  justice.  The  Rapporteurs  see  a  risk  for 
duplication  of  work  if  collection  of  information  is  to  be 
made  for  different  purposes.  No  doubt,  the  information 
collected  by  the  UN  Commission  will  be  of  help  to 
investigators  acting  within  the  framework  of  an  international 
tribunal.  But  the  sooner  a  decision  is  taken  on  a  general  and 
well  structured  method  of  information  collection  with  a  view 
to  assist  prosecutors,  the  better. 

From  the  contacts  which  the  Rapporteurs  have  had  with 
professor  Cherif  Bassiouni  (cf.  Section  2.5)  it  appears  that 
he  has  on  his  own  initiative  paid  attention  to  these 
questions  and  that  he  has,  within  the  framework  of  the  UN 
Expert  Commission,  organized  a  separate  system  for  collection 
and  storage  of  data  related  to  war  crimes  and  crimes  against 
humanity.  This  system  might  serve  as  the  starting-point  for  a 
system  of  the  kind  which  the  Rapporteurs  foresee. 

8.4  Organization  of  the  Tribunal 

The  Rapporteurs  would  first  like  to  refer  to  the 
prerequisites  to  be  met  by  an  international  jurisdiction 
which  they  have  identified.  They  appear  in  Section  7. 

If  a  Tribunal  is  set  up,  it  would  need  at  least  four  organs: 
a  court,  a  prosecutorial  function,  a  secretariat  and  a 
standing  committee  of  contracting  States.  The  Rapporteurs 
also  foresee  an  organ  to  deal  with  matters  of  clemency. 

As  far  as  the  court  is  concerned,  it  is  obvious  that  this 
instance  would  perform  exactly  the  same  functions  as  national 
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courts.  As  the  Rapporteurs  have  stated  in  their  report  on 
Croatia  (Section  7.1)  the  administration  of  justice  by  an 
international  jurisdiction  must  fulfil  the  international 
standards  for  criminal  proceedings.  Among  those  are  the  right 
to  appeal.  The  Rapporteurs  cannot  foresee  that  a  tribunal 
containing  only  one  instance  to  deliver  judgments  without 
appeal  could  be  contemplated  in  this  case.  Therefore,  it  is 
necessary  to  create  within  the  Tribunal  an  instance  of  appeal. 

The  question  arises  whether  judges  could  alternate  from 
adjudicating  cases  in  the  first  instance  and  in  the  instance 
of  appeal.  The  Rapporteurs  strongly  advise  against  mixing 
these  functions.  There  are  many  draw-backs  with  such  a 
system,  the  most  significant  being  the  risk  for 
disqualification,  the  impropriateness  of  judges  alternating 
as  the  examiner  and  the  examined,  and  the  risk  for  general 
confusion  in  the  administration  of  the  court.  They  therefore 
propose  that  the  judges  of  appeal  be  a  category  separate  from 
the  other  judges. 

A  significant  feature  of  existing  international  courts  is 
that  they  are  entitled  to  draw  up  their  own  rules  of 
procedure.  The  Rapporteurs  think  that  such  competence  is 
necessary  also  in  the  present  case.  This  task  and  other  tasks 
of  an  administrative  matter  mean  that  the  court  must  be  able 
to  meet  and  make  decisions  also  in  an  administrative 
capacity.  Since  all  the  judges  should  be  entitled  to 
participate  in  such  decisions,  it  is  necessary  to  create  a 
forum  where  they  can  participate  irrespective  of  whether  they 
belong  to  the  first  instance  or  the  instance  of  appeal. 

Based  on  these  considerations,  the  Rapporteurs  propose  that 
the  Court  shall  consist  of  a  Court  of  First  Instance,  which 
shall  perform  its  judicial  functions  in  Chambers  of  three 
judges,  a  Court  of  Appeal,  which  shall  perform  its  judicial 
functions  in  Chambers  of  five  judges,  and  the  Plenary  Court, 
which  shall  perform  its  functions  with  the  participation  of 
all  the  judges  of  the  Court. 
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It  is  imperative  that  the  system  is  flexible  and  that  the 
number  of  judges  could  be  increased  or  decreased  in  relation 
to  work-load  and  possible  back-log.  The  Rapporteurs  therefore 
propose  that  the  judges  be  appointed  directly  by  the  States 
parties  to  the  Convention.  Each  State  should  appoint  two 
judges  for  the  Court  of  First  Instance  and  one  judge  of 
appeal.  However,  no  judge  should  serve  on  the  Court  until 
called  by  the  Standing  Committee  (see  below). 

If  twelve  ratifications  are  required  for  the  entry  into  force 
of  the  proposed  Convention  the  number  of  appointed  judges 
would  be  24  +  12  at  the  outset.  From  these  a  sufficient 
number  would  be  called  to  serve. 

As  far  as  the  system  of  prosecution  is  concerned,  the 
Rapporteurs  recommend  that  an  independent  prosecutorial 
system  be  implemented.  With  such  a  system  there  would  be  no 
need  for  a  formal  preliminary  hearing  by  a  small  chamber  of 
the  court,  as  foreseen  in  earlier  draft  treaties  for  an 
international  criminal  court.  The  Rapporteurs  note  that  their 
view  coincides  with  the  view  taken  by  the  Working  group  of 
the  International  Law  Commission  (cf.  paras.  509  and  512  of 
the  ILC  report) . 

A  Procurator-General  should  be  appointed  to  act  as  chief 
officer  of  the  prosecutorial  authority.  This  authority  should 
have  an  independent  power  -  and  duty  -  to  prosecute  all  the 
cases  where  substantiated  charges  can  be  made.  The 
Rapporteurs  also  foresee  a  possibility  to  appeal  against 
decisions  by  prosecutors. 

The  initiation  of  cases  should  not  be  limited  to  complaints, 
but  the  prosecutor  should  examine  all  prospective  cases 
independent  of  their  origin.  Since  the  Rapporteurs  foresee 
that  the  proposed  Court  should  in  principle  assume  exclusive 
jurisdiction  over  the  crimes  in  question,  there  can  be  no 
limitation  as  to  who  should  be  able  to  communicate  with  the 
prosecutorial  authority. 
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The  need  for  a  Secretariat  is  obvious.  Reference  is  made  to 
the  draft  Convention  and  the  Commentary. 

There  is  also  an  obvious  need  for  a  Standing  CommitteR  of  the 
States  parties  to  the  Convention.  The  task  of  this  Committee 
should  be  to  administer  the  Convention,  and  in  particular  to 
decide  on  questions  of  budget.  In  view  of  the  method 
suggested  for  the  appointment  of  judges,  the  Standing 
Committee  should  also  have  the  important  duty  of  calling 
appointed  judges  to  serve  on  the  Court.  The  Committee  would 
be  in  the  same  position  as  Governments  and  Parliaments  at  the 
national  level;  it  would  be  responsible  for  the  allocation  of 
sufficient  resources  for  the  proper  administration  of 
justice.  This  argument  applies  not  only  to  the  resources  of 
the  Court  but  to  the  Tribunal  as  a  whole. 

Finally,  the  question  of  clemency  cannot  be  overlooked.  There 
must  in  the  view  of  the  Rapporteurs  also  be  a  body 
'  established  by  the  Convention  to  exercise  with  respect  to 
persons  sentenced  by  the  Court  this  function  in  lieu  of 
competent  national  organs  of  the  States  parties  to  the 
Convention  (cf.  Article  48  of  the  draft  Convention).  Hence 
the  Rapporteurs  foresee  a  Board  of  Clemency. 

A  graphic  presentation  of  the  organization  of  the  Tribunal 
appears  in  Anne:c  7. 

8.5  Seat  of  the  Tribunal 

The  question  of  the  seat  of  the  Tribunal  needs  careful 
consideration.  The  Rapporteurs  are  aware  that  this  question 
also  has  important  political  connotations.  They  therefore 
abstain  from  making  any  concrete  proposal,  but  would 
nevertheless  like  to  point  out  the  following  in  this 
connection. 

The  Rapporteurs  foresee  a  great  number  of  cases  to  be  heard 
by  the  Court,  and  it  is  obvious  that  these  hearings  will 
involve  not  only  the  presence  of  the  accused,  but  also  of 
victims  and  witnesses  from  the  area.  This  means  that  the 
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Court  must  be  very  close  to  those  who  shall  appear  before  it. 
On  the  other  hand,  it  could  be  considered  as  a  bias,  if  the 
formal  seat  of  the  Tribunal  would  be  located  in  any  one  of 
the  States  in  the  territory  of  the  former  Yugoslavia. 

The  most  appropriate  solution  might  therefore  be  that  the 
formal  seat  of  the  Tribunal  is  established  in  a  place  outside 
the  territory  of  the  former  Yugoslavia  with  a  possibility  for 
the  Court  (i.e.  the  Chambers)  to  meet  at  locations  in  the 
territory  of  the  former  Yugoslavia.  This  would  on  the  other 
hand  mean  a  drawback  to  the  co-operation  between  the 
different  organs  of  the  Tribunal,  in  particular  the 
co-operation  between  the  Chambers  of  the  Court  and  the 
Secretariat;  the  prosecutors  would  obviously  have  to  "follow" 
the  Court.  The  need  for  the  Plenary  Court  to  meet  must  also 
be  observed. 

Other  important  aspects  to  be  looked  into  are  the  premises  as 
such,  in  particular  the  Court  rooms,  archives,  as  well  as  the 
security  for  those  connected  with  the  Tribunal  and  persons 
appearing  before  its  organs.  The  question  of  arranging  for 
the  detention  of  persons  accused  while  their  cases  are  being 
dealt  with  must  also  be  resolved. 

An  important  aspect  is  also  that  it  would  be  necessary  to 
conclude  a  headquarters  agreement  between  the  Tribunal  and 
the  State  where  the  seat  of  the  Tribunal  is  located.  It 
should  be  observed  in  this  context  that  special  arrangement 
might  be  needed,  if  hearings  are  contemplated  at  the  seat,  in 
particular  concerning  the  premises  necessary  for  keeping 
detained  persons  under  appropriate  custody.  The  relation 
between  the  Tribunal  and  States  where  Chambers  may  meet 
should  preferably  be  covered  by  the  general  provisions  on 
co-operation  in  the  Convention  itself.  All  these  formalities 
must  perhaps  not  necessarily  be  regulated  under  public  law; 
to  some  extent  contract  might  be  feasible. 
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3.5  International  judicial  assistance  to  the  Tribunal 

It  is  obvious  that  the  establishment  of  an  international  ad 
hoc  tribunal  of  the  kind  which  the  Rapporteurs  foresee 
presupposes  a  close  co-operation  between  the  Tribunal  and  the 
contracting  States. 

The  Rapporteurs  take  it  for  granted  that  accused  persons  will 
not  be  tried  in  absentia  (cf.  Report  on  Croatia,  Section 
9.3).  It  will  therefore  be  necessary  to  bring  accused  persons 
before  the  Court.  Here  the  Rapporteurs  think  that  it  is 
necessary  to  distinguish  between  cases  where  the  accused  is 
present  in  a  State  party  to  the  Convention  within  the 
territory  of  the  former  Yugoslavia,  and  present  in  another 
State  party  to  the  Convention.  Yet  another  case  is  where  the 
accused  is  present  in  a  third  State.  In  the  discussion  on  an 
international  criminal  court  the  argument  has  been  advanced 
that  the  statute  of  the  court  should  provide  that  transfer  to 
the  court  was  not  to  be  regarded  as  extradition  (cf.  paras. 
519-527  of  the  ILC  report).  The  Rapporteurs  do  not  think  that 
it  is  necessary  to  resolve  the  question  whether  a  transfer 
should  be  regarded  as  extradition  or  not.  This  matter  could 
be  left  to  the  requested  State,  which  has  to  ascertain  that 
obligations  towards  the  Tribunal  can  be  respected  under 
national  law. 

The  draft  treaty  also  provides  for  the  application  of  the 
principle  aut  dedere.  aut  iudicare  (cf.  Article  59). 
According  to  the  draft  this  option  is,  however,  not  open  to 
States  parties  to  the  Convention  within  the  territory  of  the 
former  Yugoslavia.  The  way  in  which  the  draft  is  designed, 
such  States  undertake  to  respect  compulsory  jurisdiction  of 
the  Tribunal,  which  means  that  they  must  always  be  prepared 
to  transfer  the  accused  to  the  Court. 

As  already  stated  with  respect  to  the  seat  of  the  Tribunal 
assistance  and  co-operation  must  also  cover  the  situation 
when  Chambers  of  the  Court  must  arrange  hearings  in  other 
States  than  the  State  where  the  seat  of  the  Tribunal  is  (cf. 
Section  8.5). 
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In  addition  to  this  there  are  a  number  of  means  of  legal 
assistance  and  co-operation.  In  general  it  should  suffice  to 
apply  the  system  of  legal  assistance  and  co-operation  which 
is  applied  between  States  today.  The  Rapporteurs  refer  to 
Articles  53  -  58  of  the  draft  Convention,  which  contain 
general  rules  and  rules  on  communications  and  requests, 
provisional  measures,  delivery  of  persons,  the  so  called 
speciality  rule,  and  rules  on  costs.. 

8.7  Legal  aid  and  defence  counsel 

As  the  Rapporteurs  have  already  stated  (cf.  Section  6)  the 
justice  system  to  be  set  up  must  comply  with  international 
norms.  This  means  that  a  number  of  judicial  guarantees  roust 
be  ascertained  for  the  accused  persons.  Among  these 
guarantees  are  the  right  for  the  accused  to  have  adequate 
time  and  facilities  for  the  preparation  of  his  defence  and  to 
communicate  with  counsel  of  his  own  choosing,  and  to  have 
legal  assistance  assigned  to  him  and  without  payment  by  him 
in  any  such  case  if  he  does  not  have  sufficient  means  to  pay 
for  it. 

The  Rapporteurs  have  contemplated  whether  to  include  in  the 
draft  Convention  provisions  to  this  effect.  Except  for  a 
general  provision  on  judicial  guarantees  (Article  31)  the 
draft  Convention  does  not  contain  any  provisions  on  this 
subject;  this  matter  could  be  left  to  the  Rules  of  the 
Tribunal.  It  should  be  observed,  however,  that  adequate  funds 
have  to  be  allocated  by  the  Standing  Committee  in  order  to 
pay  for  legal  assistance,  since  it  can  be  assumed  that  very 
few  of  the  defendants  will  be  anywhere  near  the  possibility 
of  paying  the  costs  for  this  assistance.  This  related  in 
particular  to  the  fees  which  will  be  granted  by  the  Court  to 
defence  counsel. 

8.8  Sanctions,  enforcement  of  judgments  and  supervision 
thereof 

The  sentence  nullum  crimen  sine  lege  requires  that 
punishments  for  criminal  acts  must  be  laid  down  in  law  when 
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the  crime  was  committed  in  order  that  the  Court  may  mete  out 
this  punishment.  As  already  explained  (Section  8.2)  it  will 
be  necessary  for  the  Tribunal  to  rely  on  the  pertinent 
national  legislation  in  this  respect. 

According  to  the  criminal  law  of  the  former  Socialist  Federal 
Republic  of  Yugoslavia  the  following  punishments  may  be 
imposed:  capital  punishment,  imprisonment  and  fines. 

Already  in  their  report  on  Croatia  the  Rapporteurs  concluded 
that  it  was  in  their  opinion  inconceivable  that  the  CSCE 
should  endorse  the  death  penalty  (of.  Section  7.1  of  that 
report) .  The  draft  Convention  therefore  includes  a  provision 
to  the  effect  that  the  Court  shall  not  pass  a  sentence  of 
capital  punishment,  although  this  punishment  appears  in  the 
provisions  of  the  national  law  (Article  29,  paragraph  2). 

Since  capital  punishment  will  be  excluded,  it  is  necessary  to 
examine  more  in  detail  how  imprisonment  is  imposed  according 
to  the  pertinent  national  law.  It  appears  that  the  general 
rule  on  imprisonment  (Article  38  of  the  Penal  Code)  lays  down 
that  imprisonment  may  not  be  shorter  than  fifteen  days,  nor 
exceed  fifteen  years.  However,  for  crimes  for  which  capital 
punishment  is  prescribed,  the  Court  may  also  impose  the 
punishment  of  imprisonment  for  twenty  years.  The  question  is, 
therefore,  if  it  is  possible  to  lay  down  in  the  Convention 
the  possibility  of  imposing  imprisonment  for  life.  A  first 
look  at  the  national  law  may  indicate  that  this  is  not 
possible.  On  the  other  hand,  it  could  be  argued  that,  if 
capital  punishment  cannot  be  imposed,  there  would  be  a 
possibility  of  imposing  imprisonment  for  more  than  twenty 
years,  n.b.  lifetime,  according  to  the  principle  maius 
includit  minus.  The  Rapporteurs  are,  however,  not  prepared  to 
make  any  proposal  in  this  respect  since  the  question 
undoubtedly  needs  further  study. 

Otherwise,  the  Rapporteurs  foresee,  that  imprisonment  in 
accordance  with  the  national  legislation  will  be  a  normal 
sanction  imposed  by  the  Court.  Fines  should,  however,  not  be 
excluded.  Fines  could  be  imposed  as  a  principal  and  as  an 
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accessory  punishment.  One  must  also  bear  in  mind  that  the 
Court  may  not  find  that  the  act  for  which  the  accused  is 
indicted  is  of  such  a  grave  nature  that  imprisonment  must 
follow;  the  prosecutor  must  of  course  accept  that  the  Court 
can  make  another  assessment  in  this  respect  than  the  one  made 
in  the  indictment. 

A  major  issue  is  to  decide  where  imprisonment  is  to  be 
served.  The  Rapporteurs  hold  the  view  that  the  rule  should  be 
-  subject  to  a  narrow  field  of  exception  -  that  the  sentences 
shall  be  served  in  the  territory  of  the  former  Yugoslavia 
(cf.  Article  46).  This  undoubtedly  puts  a  heavy  burden  on  the 
States  in  that  territory.  But  unless  they  are  prepared  to 
take  upon  themselves  to  accept  enforcement,  the  Rapporteurs 
foresee  little  possibility  that  justice  can  be  done  in  the 
present  case;  the  number  of  prisoners  will  probably  be 
considerable. 

The  proposed  solution  also  raises  other  important  questions. 
The  arguments  putting  the  possibilities  for  national 
jurisdiction  in  the  present  case  in  question  (cf.  Section  7) 
could  partly  be  invoked  also  against  the  idea  of  prisoners 
serving  sentences  in  the  territory  of  the  former  Yugoslavia. 
There  is  a  risk  that  prisoners,  with  whom  the  population  in 
the  province  where  the  sentence  is  served  might  sympathize, 
would  be  treated  in  an  unduly  favourable  way,  while  prisoners 
belonging  to  the  "opposite  side"  might  even  risk 
maltreatment.  It  is  therefore  necessary  to  have  a  rigorous 
international  supervision  of  the  enforcement.  The  Rapporteurs 
trust,  however,  that  it  would  be  in  the  interest  of  the 
States  in  the  territory  of  the  former  Yugoslavia  to  build  up 
societies  under  the  rule  of  law.  One  of  the  hallmarks  of  such 
a  society  is  that  it  should  respect  also  the  personal  dignity 
of  those  who  have  violated  the  laws  of  that  very  society. 

In  sum,  the  Rapporteurs  foresee  that  the  question  of 
sanctions,  enforcement  of  judgments  and  supervision  thereof 
needs  careful  consideration  in  the  future  deliberations. 
Further  reflections  on  these  questions  appear  in  the 
Commentary  to  Articles  29,  46  and  47. 
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8.9  Transfer  of  proceedings  from  the  Tribunal  to  States  in 
the  territory  of  the  former  Yugoslavia 

As  appears  from  Section  8.2,  the  Rapporteurs  propose  that  the 
jurisdiction  of  the  Tribunal  should  be  exclusive  with  respect 
to  States  in  the  territory  of  the  former  Yugoslavia.  This 
means  that  the  States  in  which  the  crimes  have  been  committed 
do  not  any  more  have  jurisdiction  over  these  crimes,  if  they 
become  parties  to  the  Convention.  ..  .    • 

As  appears,  the  draft  Convention,  which  limits  jurisdiction 
to  crimes  committed  after  a  ceratin  date,  does  not  contain 
any  provision  on  the  time  when  jurisdiction  of  the  Tribunal 
should  cease.  The  reasons  for  this  have  already  been 
explained  (Section  8.2). 

In  the  view  of  the  Rapporteurs  it  is  necessary  to  create  a 
flexible  system.  The  greatest  flexibility  can  be  achieved  if" 
the  Court  would  be  given  the  right  to  transfer  proceedings 
back  to  States  in  the  territory  of  the  former  Yugoslavia. 
This  would  make  it  possible  for  the  Court  to  assess  the 
situation  and  gradually  phase  out  the  activities  of  the 
Tribunal. 

The  Rapporteurs  foresee  that  a  provision  to  this  effect  could 
be  applied  gradually  and  with  respect  to  certain  parts  of  the 
territory,  while  other  parts  would  have  to  wait. 

The  Rapporteurs  are  anxious  to  emphasize  that  the  formulation 
of  the  provision  (Article  60)  must  in  no  way  be  construed  as 
showing  disrespect  to  the  States  in  question.  On  the 
contrary,  the  Rapporteurs  fully  understand  the  difficulties 
which  these  States  are  facing.  Their  conclusions  concerning 
jurisdiction  by  national  courts  reflected  in  Section  7  should 
also  be  borne  in  mind.  The  way  in  which  the  draft  Convention 
is  formulated,  a  transfer  back  to  national  jurisdiction  means 
that  the  Court  no  longer  has  jurisdiction  in  the  case.  A 
decision  on  transfer  should  in  their  view  be  final.  On  the 
other  hand  it  should  not  be  made  without  the  consent  of  the 
State  to  which  the  transfer  is  intended. 
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8.10  Financing 

One  of  the  most  important  issues  to  be  regulated  in  the 
Convention  is  the  financing.  Matters  pertaining  to  financing 
should  be  dealt  with  in  the  same  way  as  is  normal  at  the 
national  level.  This  means  that  the  organs  of  the  Tribunal  ' 
will  have  to  provide  the  Standing  Committee  with  sufficient 
basis  in  order  for  the  Committee  to  be  able  to  take  a 
decision  on  the  establishment  of  the  annual  budget.  - 

The  Convention  and  in  particular  its  Annex  2  is  drafted  so  as 
to  provide  the  maximum  of  flexibility.  This  means  that  the 
budget  may  have  to  provide  for  certain  resources  which  can  be 
used,  if  necessary. 

The  items  of  the  budget,  as  the  Rapporteurs  can  foresee  them 
at  present,  could  be: 

-  Cost  for  the  office 

-  Salaries  for  the  judges 

-  Salaries  for  the  Procurator-General  and  the  members  of  the 
staff  of  the  Procuracy 

-  Salaries  for  the  Secretary  and  the  members  of  the  staff  of 
the  Secretariat 

-  Costs  for  legal  aid 

-  Costs  for  witnesses  and  other  evidence 

-  Travelling  expenses  and  per  diems 

-  Costs  for  interpretation  and  translation 

-  Unforeseen. 

The  main  rule  of  the  costs  of  the  Tribunal  appears  in  Article 
52  of  the  draft  Convention.  The  substantive  provisions  are. 
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however,  laid  down  in  a  Financial  Protocol  in  order  not  to 
burden  the  Convention  itself  with  too  much  detail.  The 
protocol  is  partly  modelled  after  the  draft  Financial 
Protocol  to  the  Stockholm  Convention  on  Conciliation  and 
Arbitration  within  the  CSCE. 

The  Rapporteurs  suggested  in  their  report  on  Croatia  that 
experts  looking  into  the  matter  of  drafting  a  treaty  on  an  ^ 
hoc  tribunal  should  also  make  an  estimation  of  costs.  This  is 
a  question  which  requires  thorough  knowledge  of  many  aspects 
of  the  establishment  of  international  organizations,  a  field 
in  which  the  Rapporteurs  unfortunately  lack  much  experience. 
They  have,  however,  collected  some  information  from  the 
organs  operating  in  the  Hague.  Some  experience  has  also  been 
drawn  from  the  present  work  on  the  drafting  of  the  Financial 
Protocol  just  mentioned.  Based  on  this  knowledge  the 
following  very  -  the  Rapporteurs  underline  very  -  general 
calculations  could  be  made. 

In  order  not  to  create  expectations  the  Rapporteurs  prefer 
not  to  itemize  the  posts,  but  their  assumptions  are  that  the 
Court  of  First  Instance  would  at  the  outset  consist  of  15 
judges  and  the  Court  of  Appeal  of  7  judges.  There  would  be  15 
prosecutors,  and  the  staff  -  including  investigators  -  would 
consist  of  approximately  50  persons. 

The  annual  cost  for  salaries  to  such  a  personnel  would  be 
approximately  USD  8  -  10,000,000. 

To  this  would  come  rental  and  maintenance  of  premises, 
miscellaneous  equipment,  audit  services,  transport  of 
detained  persons  etc.,  counsel's  fees  and  travel  expenses 
etc.  as  well  as  costs  for  witnesses  and  other  persons  called 
before  the  court. 

A  very  rough  calculation  would  indicate  a  total  cost  of  USD 
16,000,000  per  year,  or  USD  0.044  million  per  day. 

In  this  context  it  is  interesting  to  make  a  comparison  with 
the  costs  for  the  United  Nations  Protection  Force  (UNPROFOR) . 
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From  the  Secretary  General's  report  of  2  December  1992  (Doc. 
A/47/741)  appears  i.a.  the  following  (cf.  Annex  IV  to  the 
report).  The  net  total  for  UNPROFOR  for  the  period  12  January 
-  14  October  1992  (revised  aportionment)  was  USD  260,000,000. 
The  cost  estimate  for  the  period  15  October  1992  -  20 
February  1993  is  USD  290,924,000,  and  the  cost  estimate  for 
the  period  21  February  1993  -  20  February  1994  is  USD 
569,548,200.  The  latter  figure  corresponds  to  USD  1.56 
million  per  day. 

In  the  Secretary-General's  report  of  8  January  1993  (Doc. 
S/25000/Add.  1)  there  are  estimates  of  the  additional  costs 
to  the  United  Nations  arising  from  the  proposal  to  enlarge 
the  mandate  and  strength  of  UNPROFOR.  It  is  estimated  that 
the  costs  associated  with  the  additional  responsibilities  of 
monitoring  crossing-points  on  the  borders  of  Bosnia  and 
Herzegovina  with  the  Federal  Republic  of  Yugoslavia  would 
amount  to  some  USD  694,125,000  for  an  initial  six-month 
period.  It  is  further  estimated  that  the  monthly  cost 
thereafter  will  be  approximately  USD  69,155,000. 

The  Rapporteurs  certainly  do  not  intend  to  make  any 
comparison  whatsoever  between  UNPROFOR  and  a  Tribunal;  they 
have  themselves  observed  the  indispensable  efforts  in  which 
this  force  is  engaged,  and  they  were  very  kindly  assisted  by 
UNPROFOR  during  their  visit  to  Croatia.  But  it  is 
nevertheless  interesting  to  note  that  a  forceful 
international  jurisdiction  could  be  set  up  at  a  cost  which  is 
only  marginal  -  perhaps  one  or  two  per  cent  -  in  comparison 
to  the  costs  for  UNPROFOR. 

The  Rapporteurs  would,  however,  not  look  only  at  the  figures 
in  relation  to  the  Tribunal  as  such.  One  of  the  basic  ideas 
of  the  international  co-operation  today  is  the  rule  of  law. 
At  the  national  level  considerable  funds  are  allocated  to 
various  institutions  set  up  in  defence  of  this  idea.  An 
important  factor  in  the  assessment  of  funds  to  be  allocated 
to  this  end  is  the  benefit  which  the  judicial  system  brings 
to  the  society  as  a  whole:  the  benefit  of  prevention. 
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In  the  view  of  the  Rapporteurs  the  same  reasoning  should  be 
applied  also  at  the  international  level.  The  preventive 
effect  of  establishing  the  rule  of  law  at  the  international 
level  must  also  be  recognized.  Experiences  from  financing 
international  operations  for  peace-keeping  and  for  the 
monitoring  of  different  international  crises  demonstrate  that 
the  costs  for  such  undertakings  tend  to  be  soaring.  A  clear 
demonstration  of  determination  and  international  co-operation 
in  the  matter  with  which  this  report  is  concerned  would  in 
the  view  of  the  Rapporteurs  have  a  preventive  effect,  which 
in  the  long  run  would  balance  the  costs  foreseen  at  the 
present  juncture. 

8.11  Proceedings  before  the  Tribunal 

The  preceding  sections  deal  with  some  important  questions  of 
principle.  The  Rapporteurs  are  aware  that  it  may  be  difficult 
to  get  a  clear  picture  of  the  entire  proceedings  before  the 
Tribunal.  They  therefore  decided  to  present  in  this  section  a 
brief  outline  of  the  proceedings.  They  have  chosen  to  do  so 
by  making  reference  to  a  case  proceeded  before  the  different 
organs  of  the  Tribunal. 

The  first  stage  would  be  the  investigation.  A  prosecutor 
would  probably  indicate  what  cases  the  investigators  should 
concentrate  on.  But  there  would  also  be  a  general  work 
concentrated  on  retrieving  information  which  can  indicate 

starting  points. 

There  would  be  several  sources  of  information  (cf.  Section 
8.3).  The  investigators  would  have  to  rely  on  contacts  and 
assistance  at  the  national  level.  Victims  and  witnesses  would 
have  to  be  interviewed. 

When  the  investigation  has  reached  a  stage  where  it  is 
possible  to  start  preparing  an  indictment,  the  prosecutor 
will  get  more  directly  involved.  If  the  suspect  is  under 
arrest  at  the  national  level  (the  Convention  should  not 
prevent  such  actions  at  the  national  level)  the  prosecutor 
might  request  the  Court  to  issue  a  warrant  of  arrest,  whereby 
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the  Court  would  take  over  responsibility  for  the  person 
detained.  If  the  suspect  is  not  to  be  found,  a  warrant  of 
arrest  could  nevertheless  be  granted,  and  States  parties  to 
the  Convention  as  well  as  Interpol  might  be  engaged.  This 
would  mean  that  the  suspect  would  be  apprehended  if  found, 
e.g.  at  a  border-crossing  or  an  airport. 

Vfhen  there  is  enough  material  gathered,  the  prosecutor  has  to 
take  a  stand  whether  to  terminate  the  inquiry  or  to  indict 
the  suspect. 

The  indictment  is  then  filed  with  the  Secretary  of  the 
Tribunal,  who  allocates  the  case  to  one  of  the  Chambers  of 
the  Court  of  First  Instance.  The  Court  makes  an  overview  of 
the  case  and  decides  to  serve  the  indictment  on  the  accused. 
The  accused  would  then  be  siiiimoned  (or  brought)  to  a  main 
hearing  before  the  Court.  He  will  have  access  to  counsel,  and 
the  principle  of  "equality  of  arms"  requires  that  he  should 
be  able  to  call  witnesses  and  present  evidence  in  the  same 
manner  as  the  prosecutor. 

The  main  hearing  will  in  principle  be  in  public.  When  the 
proceedings  are  closed,  the  Court  will  withdraw  and 
eventually  pronounce  its  judgment.  If  the  accused  is 
acquitted,  the  case  is  closed  unless  the  judgment  is 
appealed.  If  the  accused  is  found  guilty,  the  judgment  will 
be  enforced.  If  the  judgment  is  appealed,  enforcement  will 
depend  on  the  outcome  of  the  proceedings  before  the  Court  of 
Appeal . 

If  the  case  is  appealed,  the  proceedings  before  the  Court  of 
Appeal  will  be  very  similar  to  the  proceedings  before  the 
Court  of  First  Instance.  It  should  be  noted,  though,  that  the 
case  before  the  Court  of  Appeal  could  be  limited  to  certain 
questions  or  certain  parts  of  the  judgment.  A  common  feature 
in  appeal  proceedings  in  criminal  cases  is  that  the  accused 
may  accept  the  fact  that  he  is  found  guilty  of  a  certain 
crime,  but  he  wants  the  Court  of  Appeal  to  impose  a  more 
lenient  sanction. 
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The  judgment  of  the  Court  of  Appeal  will  be  final.  If  the 
accused  is  sentenced  to  imprisonment,  the  care  for  the 
convict  will  be  transferred  from  the  Tribunal  to  the  national 
prison  authorities  in  a  State  in  the  territory  of  the  former 
Yugoslavia.  The  convict  will  be  placed  in  an  appropriate 
prison.  General  rules  in  this  field  may  require  that  he 
should  serve  the  sentence  in  such  a  way  that  his 
possibilities  of  receiving  visits  from  members  of  his  family 
are  not  impeded. 


The  case  will  now  also  be  registered  with  the  Supervising 
Judge,  who  must  always  be  kept  informed  about  the  whereabouts 
of  the  prisoner.  The  prisoner  will  be  informed  about  his 
right  to  communicate  with  the  Supervising  Judge,  who  may  also 
visit  prisons  in  the  former  Yugoslavia. 

Eventually,  the  prisoner  might  ask  for  a  modification  of  the 
sentence  or  for  conditional  release.  This  matter  would  have 
to  be  dealt  with  by  the  ordinary  competent  national  organs. 
Their  decision  is,  however,  dependent  on  the  approval  by  the 
Supervising  Judge. 

If  the  prisoner  applies  for  clemency,  this  will  not  be  a 
matter  for  national  authorities  but  for  the  Board  of  Clemency. 

Eventually,  the  prisoner  will  have  served  his  terra,  and  the 
matter  will  be  closed  also  with  the  Supervising  Judge. 
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10  CONCLUDING  REMARKS 

The  Rapporteurs  would  like  to  reiterate  their  statement  in 
the  concluding  remarks  in  their  report  on  Croatia: 


"It  is  beyond  any  doubt  that  gross  violations  of  human 
rights  and  norms  of  international  humanitarian  law, 
including  war  crimes  and  crimes  against  humanity,  have  been 
committed  in  connection  with  the  armed  conflict  in  the 
former  Yugoslavia.  It  is  also  common  knowledge  that  every 
day  atrocities  continue  to  be  committed.  The  evidence  is 
overwhelming  and  undeniable.  The  international  community 
cannot  allow  this  horrifying  situation  to  persist.  In 
various  fields,  decisive  measures  should  be  taken  to  put  an 
end  to  this  tragic  situation.  One  such  field  is  the  legal 
field." 


The  Rapporteurs  can  only  note  that  the  atrocities  in  the 
former  Yugoslavia  have  continued  since  their  report  was 
issued  on  7  October  1992.  Many  examples  could  be  mentioned. 
The  Rapporteurs  are,  however,  especially  concerned  about 
numerous  reports  on  extensive  abuse  of  women  in 
Bosnia-Herzegovina. 

The  Rapporteurs  have  noted  the  increased  concern  by  the 
international  community  regarding  this  appalling  situation;  a 
concern  demonstrated  by  a  number  of  activities  in  different 
fields,  i.e.  by  the  United  Nations,  the  CSGE,  the  EC,  and  the 
International  Conference  on  the  former  Yugoslavia.  They  have 
noted  in  particular  the  resolutions  adopted  by  the  United 
Nations  Security  Council  and  the  work  performed  by  the 
Commission  established  under  Security  Council  Resolution  No. 
780  (1992),  and  they  are  aware  of  all  the  efforts  undertaken 
in  various  fields  in  order  to  protect  the  civilian  population 
in  the  area.  However,  the  time  has  come  to  act  with  increased 
determination  in  the  legal  field.  As  the  Rapporteurs  stated 
in  their  report  on  Croatia,  the  international  community 
shares  a  common  responsibility  to  bring  to  justice  those  who 
have  committed  crimes  in  connection  with  the  armed  conflict 
in  the  former  Yugoslavia. 
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The  Rapporteurs  wish  to  point  out  that  a  wealth  of  information 
has  already  been  gathered  by  various  governmental  and 
non-governmental  organizations  and  institutions.  Much  of  this 
information  in  their  view  would  be  sufficient  to  serve  as  a 
legal  basis  for  criminal  proceedings  against  suspected 
perpetrators.  If  no  action  is  taken  in  the  near  future,  it  will 
become  increasingly  difficult  to  prosecute. 

The  Rapporteurs  are  convinced  that  the  States  on  the  territory 
of  the  former  Yugoslavia  which  have  declared  their  willingness 
to  co-operate  will  do  so.  Persons  under  the  jurisdiction  of 
those  States  and  suspected  of  having  committed  war  crimes  and 
crimes  against  humanity  would  therefore  be  delivered  for  trial 
by  the  Tribunal. 

The  Rapporteurs  trust  that  in  due  course  all  the  States  on  the 
territory  of  the  former  Yugoslavia  will  bow  to  the  dictates  of 
public  conscience  and  accept  the  prosecution  of  suspected  war 
criminals  by  the  proposed  Tribunal. 

The  message  should  be  clear:  Nobody  committing  war  crimes  and 
crimes  against  humanity  will  escape  justice: 

The  Rapporteurs  reiterate  their  conviction  that  the  establish- 
ment of  an  International  War  Crimes  Tribunal  for  the  former 
Yugoslavia  is  not  only  desirable  but  also  feasable  from  a  legal 
point  of  view.  The  establishment  of  such  a  Tribunal  is  therefore 
primarily  a  question  of  political  will. 


Stockholm,  Washington  and  Oslo,  9   February  1993 


Hans  Corell 


^y^^^^  "u^ 


Helmut   Tiirk 


Hillestad  Thune 
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(10)  The  requcsnnE  Snaie  or  States  may  appoint  one  person  from  the  resource  list  to  serve  as  a 
CSCH  rapporte-jT.  The  requested  State  may,  if  it  so  chooses,  appoint  a  further  rapponcur  . 
from  the  resource  list  within  six  days  after  nodficarion  by  the  CSCE  Insrirunon  of  the 
appoinm^ent  of  the  rapporteur.  In  such  case  the  rwo  designated  rapponeurs,  who  will 
not  be  nationals  or  residents  of,  or  persons  appointed  to  the  resource  list  by  any  of  the 
States  concerned,  will  by  common  agreement  and  without  delay  appoint  a  third 
rapporteur  from  the  resource  list.  In  case  they  fail  to  reach  agreement  within  eight  days, 
a  third  rappcrteur  who  will  not  be  a  national  or  resident  of,  or  a  person  appointed  to  the 
resource  list  by  any  of  the  States  concerned,  will  be  appointed  from  the  resource  list  by 

the  ranking  off.cal  of  the  CSCE  body  designated  by  the  Council.  Tne  provisions  of  the 
second  pan  of  paragraph  4  and  the  whole  of  paragraph  6  also  apply  to  a  inission  of 
rapponeurs. 

(11)  The  CSCE  rappon:ur(s)  will  establish  the  facts,  repon  on  them  and  may  give  advice  on 
possible  solutions  to  the  question  raised.  The  repon  of  the  rapporxmts),  containing 
observations  of  facts,  proposals  or  advice,  will  be  submitted  to  the  participating  State  or 
States  concerned  and,  unless  all  the  States  concerned  agree  other*'ise,  to  the  CSCE 
Institution  no  later  than  three  weeks  after  the  last  rapponcur  has  been  appointed.  The 
requested  State  will  submit  any  observations  on  the  repon  to  the  CSCE  Instimtion, 
unless  all  the  States  concerned  agree  otherwise,  no  later  than  three  weeks  after  the 
submission  of  the  repon. 

The  CSCE  Institution  will  transmit  the  repon,  as  well  as  any  observations  by  the 
requested  State  or  any  other  parncipadng  State,  to  all  participating  States  without  delay. 
The  repon  may  be  placed  on  the  agenda  of  the  next  regular  meeting  of  the  Committee  of 
Senior  Officials,  which  may  decide  on  any  possible  follow-up  action.  The  repon  will 
remain  confidential  until  after  that  meeting  of  the  Comminee.  Before  the  circulation  of 
the  repon  no  other  rapponeur  may  be  appointed  for  the  same  issue. 

(12)  If  a  participating  State  considers  that  a  particularly  serious  threat  to  the  fulfilment  of  the 
provisions  of  the  CSCE  human  dimension  has  arisen  in  another  painripating  State,  ii 
may,  with  the  suppon  of  at  least  nine  other  partidpanng  States,  engage  the  procedure  set 
forth  in  paragraph  10.  The  provisions  of  paragraph  11  will  apply. 

(14)  Tne  participating  State  or  States  that  have  requesttd  the  establishment  of  a  mission  of 
experts  or  rapponeurs  will  cover  the  expenses  of  that  mission.  In  case  of  the 
appointn>cnt  of  experts  or  rapponeurs  pursuant  to  a  decision  of  the  Commitiee  of  Scmor 
Officials,  the  expenses  will  be  covered  by  the  participating  Stales  in  accordance  with  tbe 
usual  scale  of  distribution  of  expenses.  These  procedures  will  be  reviewed  by  the 
Hclsmid  Follow-up  Meeting  of  the  CSCE. 
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THE  RAPPORTEURS  UNDER  THE  MOSCOW  HUMAN  DIMENSION   - 
MECHANISM  TO  BOSNIA-HERZEGOVINA  AND  CROATIA 

(Composition  for  the  preparation  of  the  present  report.) 

Rapporteurs 

Ambassador  Hans  CORELL,  appointed  by  the  United 
Kingdom  and  co-sponsors 

Ambassador  Helmut  TURK,  appointed  by  . 
Bosnia-Herzegovina  and  Croatia 

Mrs.  Gro  HILLESTAD  THUNE,  appointed  by  Hans  Corell 
and  Helmut  Tiirk 
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Annex  3 


REPORTS  ABOUT  ftRUSES  OF  HUMAN  RIGHTS  AND  BREACHES  OF 
INTERNATIONAL  HUMANTTARTAN  LAW  IN  THE  TERRITORY  OF  ThT  FORMER 
YUGOSLAVIA 


I.  RAPPORTFUR  MISSIONS 


Report  of  the  Special  Rapporteur  of  the  CoimnisslQn  on  Huraan 
Rights  on  the  aituatlon  of  hu^an  rights  in  the  territory  of  the  ' 
former  Yugoslavia 

The  Special  Rapporteur  of  the  UN-Coirjnission  on  Kunan  Rights 
on  the  situation  of  human  rights  in  the  territory  of  the  former 
Yugoslavia,  M.  Tadeusz  MAZOWIECKI,  visited  Bosnia-Herzegovina, 
Croatia  and  Serbia  from  21  to  26  August  1992  and  from  12  to  22 
October  1992.  His  reports  identify  the  Serbian  policy  of 
"ethnic  cleansing"  as  the  direct  reason  for  the  grave 
violations  of  human  rights,  such  as  random  executions, 
maltreatments,  rapes,  taking  of  hostages  and  the  destruction  of 
homes,  especially  in  Bosnia-Herzegovina  and  the  United  Nations 
Protected  Areas  (UNPAs) .  The  victims  of  such  abuses  are, 
according  to  his  reports,  mainly  Muslim  and  Croatian  civilians. 

The  reports,  however,  also  underline  that  violations  of 
human  rights  also  occur  in  territories  of  Bosnia-H«rzegovina 
controlled  by  the  Government  or  by  ethnic  Croats  as  well  as  in 
Croatia.  Nevertheless,  these  abuses  can  -  according  to  the 
reports  of  Mr.  Mazowiecki  -  not  be  compared  with  the  systematic 
use  of  force  practiced  by  the  Serbian  side. 

Source:  UN.  Doc.  A/47/418-S/24516  {1st  report) 
UN.  Doc.  A/47/635-S/24766  (2nd  report) 
UN.  Doc.  A/47/666-S/24809  (3rd  report) 
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CSCE-Mission  headed  bv  Sir  John  Thomson  to  Bosnia-Herzeaovina 
from  29  August  to  4  September  1992 

A  CSCE-Mission,  headed  by  Sir  John  Thomson,  visited 
Bosnia-Herzegovina  from  29  August  to  4  September  1992  with  the 
aim  to  investigate  the  status  and  the  treatment  of  persons 
detained  by  the  parties  to  the  conflict.  The  report  describes 
the  overall  dramatic  situation  in  the  detention  camps,  it  is 
emphasized  that  detained  persons,  mostly  civilians,  often  show 
signs  of  maltreatments.  According  to  Sir  Thomson's  report,  it 
can  also  be  assumed  that  innocent  persons  were  executed.  He 
further  refers  to  the  insufficient'  food  supply  as  well  as  the 
catastrophic  sanitary  and  medical  situation  in  the  camps. 

The  report  confirms  that  all  parties  to  the  conflict  are  to 
be  held  responsible  for  violations  of  human  rights.  The  most 
severe  breaches  are,  however,  attributed  to  the  Serbian  side. 

Source; 

Conference  on  Security  and  Cooperation  in  Europe, 

Office  for  Democratic  Institutions  and  Human  Rights 

Warsaw 

CSCE-Rapporteur-Mission  fCorell-Tuerk-Thurel  to  Croatia  from  30 
September  to  5  October  1992 

The  Mission  under  the  Hunan  Dimension  Mechanism  of  the  CSCE 
reports  about  grave  abuses  of  the  civilian  population,  such  as 
persecutions,  killings  and  torture  as  well  as  "ethnic 
cleansing"  on  the  territory  of  the  Republic  of  Croatia.  While 
the  responsibility  for  such  acts  is  attributed  to  all  parties 
to  the  conflict,  the  violations  committed  by  the  Yugoslav 
National  Army,  Serbian  paramilitary  forces  and  Serbian  police 
forces  are  described  as  particularly  severe,  because  the 
atrocities  seem  to  form  part  of  an  officially  tolerated  or  even 
supported  Serbian  policy. 

Source: 

Conference  on  Security  and  Cooperation  in  Europe 

Office  for  Democratic  Institutions  and  Human  Rights 

Warsaw 


130 


88 


EC  lnve?;tiaatina  Mission  into  the  treatment  of  Muslin  vomen  in 
the  foinwr  Yugoslavia 

The  team  headed  by  Dame  Anne  Warburton  visited 
Bosnia-Herzegovina  from  18  -  24  Decenber  1992.  Th«  report  draws 
the  conclusion  that  rapes  are  widespread  and  a  part  of  a 
recognizable  pattern.  It  states  that  Muslim  women  undoubtedly 
form  the  vaste  majority  of  rape  victims  but  that  there  are  also 
disturbing  reports  regarding  the  rape  of  Croatian  and  Serbian 
women  as  well  as  sexual  abuse  of  men 'in  detention  camps. 

Source: 

Conission   of   the  European   Conrcunity 

Brussels 


ILNONGOVTRNMENTAL  IMTSRNATIONAL  ORGANIZATIONS 

Helsinki  Watch: 

Rules  of  War  Violations  in  Croatia  bv  Croatian  Forces.  February 

1992 

The  report,  also  submitted  to  the  Croatian  President  by 
Helsinki  Watch,  refers  to  cases  of  violations  of  human  rights 
and  international  humanitarian  law  by  Croats,  such  as  summary 
executions  of  civilians,  disappearances,  torture  in  detention 
camps,  arbitrary  arrests,  destruction  of  property  as  well  as 
killing  and  harassment  of  journalists. 

Source ; 

Human  Rights  Watch 

New  York 
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Helsinki  Watch:  War  Crimes  in  Bosnia-Herzeaovina .  August  1992 

The  report  describes  numerous  cases  of  executions  of 
civilians,  "ethnic  cleansing",  "disappeared"  persons,  taking  of 
hostages,  attacks  on  medical  personnel  and  journalists  and 
destruction  of  property  in  the  territory  of  Bosnia-Herzegovina. 
The  responsibility  for  such  violations  of  hunan  rights  and 
international  humanitarian  law,  according  to  this  report,  is  to 
be  attributed  to  the  Serbian,  Croatian  and  Muslim  side.  It  is, 
however,  stressed  that  the  najority  of  war  crimes  was  witnessed 
in  the  territories  controlled  by  Serbian  forces. 

Source : 

Human  Rights  Watch 

New  York 


Helsinki  Watch:  Yugoslavia.  Human  Rights  Abuses  in  Kosovo  199Q 
-  1992.  October  1992 

In  this  report,  Helsinki  Watch  stresses  that  the  use  of 
force  against  the  civilian  population  and  the  systematic 
violation  of  human  rights  as  part  of  the  strategy  of  "ethnic 
cleansing"  are  not  restricted  to  areas  of  conflict  in  Croatia 
and  Bosnia-Herzegovina,  but  form  part  of  the  official  policy  in 
Kosovo  since  1990,  although  in  a  less  brutal  manner.  The  report 
describes  maltreatments  and  killings  in  police  custody, 
restrictions  to  the  freedom  of  assembly  and  opinion  and  the 
systematic  discrimination  of  the  Albanian  population. 

Source: 

Human  Rights  Watch 

New  York 
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Amnesty  Tnternational ;  Yugoslavia.  Torture  and  deliberate  and 
arbitrary  killings  in  war  zones.  November  1991 

The  report  contains  numerous  cases  of  executions  of 
civilians  by  military  and  paramilitary  forces  in  the  areas  of 
conflict  in  Croatia  and  the  neighbouring  regions  of 
Bosnia-Herzegovina.  It  primarily  describes  abuses  of  Croatian 
civilians,  but  also  a  number  of  violations  committed  by 
Croatian  forces.  Furthermore,  the  report  deals  with  killings 
and  torture  of  detainees. 

Source: 

Annesty  International 

London 


Amnesty  International!  Bosnia-Herzegovina.  Gross  abuses  of 
basic  hunan  rights,  October  1992 

The  report  is  mainly  based  on  testimonies  of  former 
detainees  from  Bosnia-Herzegovina  gathered  by  Amnesty 
International.  It  describes  the  abhorrent  living  conditions, 
acts  of  torture,  rapes  and  killings  in  different  detention 
camps.  While  the  majority  of  breaches  of  human  rights  is 
attributed  to  the  Serbian  side,  abuses  committed  by  Bosnian 
forces  are  also  mentioned.  Furthermore,  mass  killings  of 
civilians  committed  by  Serbian  units  are  investigated. 

Source: 

Amnesty  International 

London 


Amnesty  International:  Bosnia-Herzegovina .- Rapes  and  sexual 
abuse  bv  armed  forces.  January  1993 

This  report  contains  a  documentation  on  sexual  abuse  of 

woinen  in  Bosnia-Herzegovina.  It  is  mainly  based  on  testimonies 
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gathered  by  representatives  of  Amnesty  International, 
■journalists  and  women's  and  human  rights  organizations.  The 
report  states  that  responsibility  of  such  acts  must  be 
attributed  to  all  parties  to  the  conflict,  but  that  Muslin 
women  fora  the  vast  najority  of  victims.  The  perpetrators  are 
mainly  to  be  found  among  Serbian  forces.  According  to  the 
testimonies  available,  rapes  of  women  are,  in  some  cases, 
committed  in  a  systematic  and  organized  manner.  Cases  are 
described  in  which  women  were  explicitly  detained  in  order  to 
be  sexually  abused  in  detention. 

Source; 

Amnesty  International 

London 


Ar.nestv  international;  Bosnia-Herzeaevina .  Rana  u  dusi.  A  wound 
to  the  soul.  Januarv  1993 

The  report  illustrates  acts  of  "ethnic  cleansing"  in  the 
region  of  Bosanski  Petrovac  in  the  north-western  part  of  Bosnia 
which  used  to  be  predominantly  Muslim.  It  is  based  upon  the 
verified  reports  contained  in  the  diary  of  a  Muslim  of  this 
region  who  describes  the  atrocities  committed  in  his  town  from 
April  to  November  1992. 

Source : 

Amnesty  International 

London 


ITT.  NATIONAL  SOURCES 

The  countries  concerned  as  well  as  other  States  have  published 
numerous  reports.  The  following  examples  can  be  given: 
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War  Crimes  Tnvestiaation  Institute  ef  the  Republic  of  Bosnia 
Herzegovina;  Data  of  war  crimes  in  Bosnia  and  Herzegovina  with 
special  review  of  suffering  of  civilian  population  in 
concentration  cawps  and  orisons.  27  Julv  1992 

The  report  not  only  contains  a  general  description  of  the 
practice  of  "ethnic  cleansing"  committed  by  Serbian  forces  in 
Bosnia-Herzegovina,  but  also  lists  of  Serbian  controlled 
detention  camps  in  Bosnia-Herzegovina  and  camps  in  Serbia  and 
Montenegro  where  Bosnian  detainees  are  held. 

Source: 

War  Crimes  Investigation  Institute 

Sarajevo 


Council  of  Human  Rights  and  Fundamental  Freedoms:  Testimonies 
on  Killing  of  Civilians  comicitted  bv  Serbian  Forces  Outside  a 
Combat  Context  in  Bosnia-Herzegovina.  September  1992 

The  document  contains  eye-witness  reports  of  Bosnian 
Muslims  gathered  by  the  Council  for  Human  Rights  and 
Fundamental  Freedoms  in  refugee  camps  in  Slovenia  and  Croatia. 
They  mainly  describe  massacres  of  civilians  in  different 
regions  of  Bosnia-Herzegovina. 

Source: 

Council  of  Human  Rights  and  Fundamental  Freedoms 

Ljubljana 


State  Comnission  of  war  Crimes.  Belgrade:  Depositions  of 
Serbian  women  given  to  the  State  Commission  of  War  Crimes. 
Analysis  of  the  medicnl  psychological  examinations  of  one  group 
of  people  liberated  through  prisoners'  exchanges.  17  December 
1992 

The  documents  mainly  contain  eye-witness  reports  of 
Serbianwomen  about  rapes  committed  by  Croats  and  Muslims  in 
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Bosnia-Herzegovina . 

Soures: 

State  COEnission  of  War  Crimes 

Belgrade 


pubwisslon  of  Infomation  to  th«t  United  Nations  S»curitv 
Council  bv  the  US-Govermnent  in  accordance  with  para.  S  of 
resolution  771  and  nara.  1  of  resolution  780.  22  September 
1Q92?  23  October  IQQ? ;  10  NoveiT^ber  1992 

The  reports  subnitted  by  the  United  States  are  based  upon 
research  conducted  by  the  State  Departznent  as  well  as  upon 
press  articles.  In  chronological  order,  killings  of  civilians, 
raaltreatnents  and  tortures  in  camps,  destruction  of  property 
and  nass  deportation^  in  the  former  Yugoslavia,  particularly  in 
Bosnia-Herzegovina,  are  listed. 

Source: 

UN.  Doc.  S/24705  and  S/24791 


pneunenta  Croatica;  Center  for  Genocide  and  War  Victims.  Zmz^h 

This  documentatiort  center  is  headed  by  the  former  Croatian 
Foreign  Minister,  SEPAROVIC;  it  regularly  publishes  reports  and 
docmnents  about  war  crimes . 

Arhiv  Centra  za  istrii^ivanhe  r^tnih  zlodna  1  zloclna  qenoglda 
nad  misliinaniina  Zenira  (MusliTr.  pocmnentation  Center  In  ZenicS) 


This  institution,  too,  collects  and  publishes  reports  and 
documents  about  war  crimes.  Ar.ongst  others  a  reports  about  11 
Bass  graves  with  a  precise  description  of  their  location  has 
been  presented. 

Source ; 

Muslim  Docunientation  Center 
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UNITED 
NATIONS 


^^^^  Economic  and  Social 

"^^^^  Council 


Distr. 
GENERAL 

E/CN.4/1992/S-1/S 
13  August  1992 

Original:   EHGLISH 


COMMISSION  OH  HUMAN  RIGHTS 

First  Special  Session 

Item  3  of  the  provisional  agenda 


LETTER  DATED  S  AUGUST  199  2  FROM  THE  PERMANENT  REPRESENTATIVE 
OF  THE  UNITED  STATES  OF  AMERICA  TO  THE  UNITED  NATIONS  OFFICE 
AT  GENEVA  ADDRESSED  TO  THE  UNDER-SECRETARY-GENERAL  FOR 
HUMAN  RIGHTS 

Letter  dated  10  August  1992  from  the  President  of  the 
Republic  of  Bosnia  and  Herzegovina  addressed  to  the 
Secretary-General  of  the  United  Nations 

Reiterating  our  already  eatpressed  intention,  as  a  Member  State  of  the 

United  Nations  and  of  the  Conference  on  Security  and  Cooperation  in  Europe,  to 

respect  in  their  entirety  all  universal  and  regional  systems  protecting  human 
•rights, 

having  in  view  the  fact  that  the  United  Nations  Security  Council  has 
already,  in  its  resolution  752  (1992)  condemned  the  aggression  against  Bosnia 
and  Herzegovina  in  accordance  with  Chapter  VII  of  the  Charter  of  the 
United  Nations, 

-   expressing  our  readiness  to  fulfil  all  the  obligations  we  have 
undertaken  in  signing  the  Geneva  Convention  relative  to  the  Protection  of 
Civilian  Persons  in  Time  of  War,  of  12  August  1949,  and  the  Additional 
Protocols  to  this  Convention  of  1977, 

bearing  in  mind  the  evidence  presented  by  governmental  and 
non-governmental  organizations,  surviving  witnesses,  and  local  and  foreign 
journalists  concerning  the  drastic  violations  of  international  humanitarian 
laws  as  relating  especially  to  civilians  on  the  territory  of  the  Republic  of 
Bosnia  and  Herzegovina, 


GE.92-13114/4950H   (E) 
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and  expressing  our  desire  that  justice  should  be  satisfied  and  that 
conditions  should  be  created  for  the  continued  existence  and  common  life  of 
all  citizens  of  the  Republic  of  Bosnia  and  Herzegovina  on  a  multi-national, 
multi-confessional  and  multi-cultural  basis. 

We,  the  Presidency  and  Government  of  the  Republic  of  Bosnia  and 
Herzegovina,  propose: 

1.  That  an  unprejudiced  and  independent  legal  body  be  created  having 
the  function  of  an  international  court  [which]  should  work  under  the  patronage 
of  the  United  Nations  and  as  an  ad  hoc  organ  of  the  London  Conference  on 
Yugoslavia. 

2.  That  the  creation  of  this  court  should  utilize  the  experience  of  the 
work  done  by  the  International  Military  Tribunal  at  Hiirnberg,  that  is,  the 
Nlirnberg  precedent  in  international  law. 

3.  That  within  the  competence  of  this  court  should  be  included  crimes 
against  peace,  crimes  against  humanity,  war  crimes  and  the  crime  of  genocide. 

4.  That  the  legal  basis  for  the  work  o£  this  court  should  be  all 
relevant  acts  connected  with  the  international  protection  of  human  rights  and 
rights  in  time  of  war  of  both  a  universal  and  a  regional  character,  and  in 
particular: 

(a)  The  Niirnberg  principles  which,  as  opinio  juris,  were  confirmed  by 
the  international  community  in  General  Assembly  resolutions  3  (I)  and  95  (I) 
of  13  February  and  11  December  1946; 

(b)  The  Geneva  Convention  relative  to  the  Protection  of  Civilian  Persons 
in  Time  of  War,  of  12  August  1949,  and  the  Additional  Protocols  to  this 
Convention  of  1977; 

(c)  The  Convention  on  the  Non-Applicability  of  Statutory  Limitations  to 
War  Crimes  and  Crimes  against  Humanity  of  1968; 

(d)  The  Convention  on  the  Prevention  and  Punishment  of  the  Crime  of 
Genocide  of  1948. 

5.  That  in  determining  the  severity  and  type  of  sanctions  applied  to 
war  crimes,  the  court  take  into  account  the  provisions  of  the  Criminal  Law  of 
the  Republic  of  Bosnia  and  Herzegovina  which  concern  violations  of 
international  law. 

6.  That  the  composition  of  this  court  include  distinguished  experts  in 
international  law  who  are  specialized  in  such  matters,  but  none  of  whom  are 
citizens  of  any  of  the  States  that  have  come  into  being  as  a  result  of  the 
disintegration  of  former  Yugoslavia,  so  that  the  lack  of  prejudice  and  the 
independence  of  the  court  may  be  guaranteed. 
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7,  That  the  procedures  and  organization  of  the  court  be  based  on  the 
principles  of  ad  hoc  arbitration,  respecting  at  the  same  time  in  the  course 
its  work  all  guarantees  confirmed  by  international  law. 

8.  That  international  hunanitarian  organizations  -  in  the  first  place 
the  International  Committee  of  the  Red  Cross  and  the  United  Nations  High 
Commissioner  for  Refugees  as  well  as  other  international  and  Bosnian  and 
Herzegovina  governmental  and  non-governmental  organizations  which  concern 
themselves  with  problems  of  human  rights  -  should  be  directly  included  in  the 
preparatory  work  of  the  court. 

iSlsnid)     Alija  Izetbeqovic 
President 
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Annex  5 


QUOTATIONS  FROM  A  STATEMENT  BY  THE  REPRESENTATIVE  OF  THE 
REPUBLIC  OF  CROATIA  IN  THE  SIXTH  COMMITTEE  OF  THE  UNITED  NATIONS 
GENERAL  ASSEMBLY  ON  6  NOVEMBER  1992 


"We  would  like  to  emphasize  that  the  Republic  of  Croatia  has 
already  proposed  and  initiated  the  international  trials  for  the 
war  crimes,  crimes  against  humanity  and  international  law,  and 
the  crimes  of  genocide,  committed  on  the  territory  of  former- 
Yugoslavia,  in  order  to  punish  all  perpetrators  and  organizers 
irrespective  of  their  nationality,  religion,  whereabouts. 
Republic  of  Croatia  is  fully  prepared  and  has  already  offered 
the  cooperation  with  the  experts  in  this  field." 


"I  would  like  to  emphasize  that  the  Republic  of  Croatia  strongly 
supports  the  idea  of  the  establishment  of  an  ad  hoc 
international  Tribunal  for  war  crimes,  crimes  against  humanity 
and  international  law,  crimes  of  genocide  committed  during  the 
aggressive  war  against  Croatia  and  the  other  parts  of  former 
Yugoslavia.  The  establishment  of  the  Court  would  not  be  only  of 
the  legal  and  humanitarian  importance,  but  also  of  the  utmost 
political  importance,  because  it  would  significantly  contribute 
to  stop  and  resolve  the  conflicts  in  the  entire  region  of  former 
Yugoslavia.  In  this  respect  we  would  suggest  that  this  Tribunal 
should  be  established  and  should  have  the  jurisdiction  in 
respect  of  the  entire  territory  of  former  Yugoslavia." 
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DRAFT  CONVENTION  ON  AN  INTERNATIONAL 

WAR  CRIMES  TRIBUNAL 

FOR  THE  FORMER  YUGOSLAVIA 

The  States  parties  to  this  Convention,  being  States 
participating  in  the  Conference  .on  Security  and  Co-operation  in 
Europe, 

Gravely  alarmed  by  the  numerous  reports  on  war  crimes  and  crimes 
against  humanity,  committed  in  the  former  Yugoslavia,  and  by  the 
fact  that  such  crimes  continue  to  be  committed  in  certain  areas 
thereof; 

Mindful  of  their  obligations  under  the  1949  Geneva  Convention 
III  relative  to  the  Treatment  of  Prisoners  of  War  and  the  1949 
Geneva  Convention  IV  relative  to  the  Protection  of  Civilian 
Persons  in  Time  of  War  to  establish  jurisdiction  over  persons 
alleged  to  have  committed  grave  breaches  as  defined  in  Article 
130  and  Article  147,  respectively,  of  those  Conventions,  and 
aware  of  the  1977  Protocols  I  and  II  to  these  Conventions; 

Mindful  also  of  their  obligation  under  Article  28  of  the  1954 
Hague  Convention  for  the  Protection  of  Cultural  Property  in  the 
Event  of  an  Armed  Conflict  to  take,  within  the  framework  of 
their  ordinary  criminal  jurisdiction,  all  necessary  steps  to 
prosecute  and  impose  penal  or  disciplinary  sanctions  upon  those 
persons,  of  whatever  nationality,  who  commit  or  order  to  be 
committed  a  breach  of  that  Convention; 

Reaffirming  their  determination,  as  expressed  in  their  previous 
statements,  that  suspected  war  criminals  in  the  former 
Yugoslavia  should  be  held  personally  accountable  for  their  acts; 

Responding  to  the  appeals  from  States  in  the  territory  of  the 
former  Yugoslavia  to  establish  an  international  jurisdiction  to 
try  individuals  accused  of  war  crimes  and  crimes  against 
humanity  committed  in  that  territory. 

Have  aorpprl  as  follows: 
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CHAPTER  I  -  GENERAL  PROVISIONS 

Article  1 
Establishmpnt-  of  the  Tribunal 

There  is  hereby  established  an  International  War  Crimes  Tribunal 
for  the  former  Socialist  Federative  Republic  of  Yugoslavia 
("the  former  Yugoslavia"). 

Article  2 
Purpose  of  the  Tribunal 

The  purpose  of  the  Tribunal  is  to  try  individuals  accused  of  war 
crimes  and  crimes  against  humanity  as  defined  in  international 
law  and  the  domestic  criminal  law  provisions  of  the  former 
Yugoslavia  and  determined  in  scope  by  this  Convention. 

Article  3 
Crimes  Punishable  under  this  Convention 

Crimes  punishable  under  this  Convention  are  the  crimes  referred 
to  in  this  Convention  and  committed  in  the  territory  of  the 
former  Yugoslavia  as  from  1  January  1991. 

Article  4 
Organs  of  the  Tribunal 

The  Tribunal  shall  consist  of  the  following  organs: 

(a)  the  Court,  comprising  the  Court  of  First  Instance,  the  Court 
of  Appeal,  and  the  Plenary  Court; 

(b)  the  Procuracy; 

(c)  the  Secretariat; 

(d)  the  Board  on  Clemency;  and 

(e)  the  Standing  Committee  of  States  parties  to  this  Convention, 
hereinafter  referred  to  as  the  Standing  Committee. 
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Article  5 
T.pnal  Capacity 

The  Tribunal  shall  enjoy  in  the  territory  of  each  of  the  States 
parties  to  this  Convention  such  legal  capacity  as  may  be 
necessary  for  the  exercise  of  its  functions  and  the  fulfilment 
of  its  purposes. 

Article  6 
Seat 

1.  The  seat  of  the  Tribunal  shall  be  established  at  ... 

2.  The  Court  may  upon  approval  of  the  Standing  Committee  meet 
in  the  territory  of  any  State  party  to  this  Convention. 

CHAPTER  II  -  THE  COURT 

A.  THE  COURT  OF  FIRST  INSTANCE 

Article  7 
Appointment  of  Judges 

1.  Each  State  party  to  this  Convention  shall  appoint,  within 
two  rr.onths  following  its  entry  into  force,  two  judges,  both  of 
whom  shall  be  nationals  of  that  State.  A  State  which  becomes 
party  to  this  Convention  after  its  entry  into  force  shall 
appoint  its  judges  within  thirty  days  following  the  entry  into 
force  of  this  Convention  for  the  State  concerned. 

2.  The  judges  shall  have  no  official  function  on  the  Tribunal 
until  they  are  called  to  serve  on  the  Court  of  First  Instance  by 
the  Standing  Committee. 

3.  Judges  shall  be  persons  of  high  moral  character  and  have 
the  legal  competence  and  qualifications  required  for  appointment 
to  a  criminal  court  of  their  States. 
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4.  In  the  event  of  death  or  resignation  or  if  there  is  a 
vacancy  for  any  other  reason,  the  State  concerned  shall  appoint 
a  new  judge.  The  term  of  office  of  the  new  judge  shall  be  the 
remainder  of  the  term  of  office  of  the  predecessor. 

5.  The  names  of  the  judges  shall  be  notified  to  the  Secretary 
of  the  Tribunal,  who  shall  enter  them  into  a  list,  which  shall 
be  communicated  to  each  State  party  to  this  Convention, 

Article  8 
•  -  '''    '--  •■  •  Terms  of  Office' 

1.  'judges  shall  be  appointed  for  a  terra  of  five  years.  They 
may  be  re-appointed  once. 

2.  A  judge  shall  continue  in  office  beyond  his  term  in  order 
to  complete  work  on  any  pending  matter  in  which  he  was  involved 
until  final  disposition  of  that  matter. 

3.  In  the  case  of  the  resignation  of  a  judge,  the  resignation 
shall  be  addressed  to  the  President  of  the  Tribunal,  who  shall 
transmit  it  to  the  Standing  Committee.  This  transmission  shall 
make  the  place  vacant. 

Article  9 
Solemn  Declaration 

Each  judge  shall,  before  taking  up  his  duties,  make  a  solemn 
declaration  in  open  court  that  he  will  perform  his  functions 
impartially  and  conscientiously. 

Article  10 
Privileges  and  Immunities 

The  judges  shall  enjoy,  while  performing  their  functions  in  the 
territory  of  the  States  parties  to  this  Convention,  the 
privileges  and  immunities  accorded  to  members  of  the 
International  Court  of  Justice. 
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Article  11 
Occupation  of  Judges 

1.  Once  appointed  judges  may  not  have  any  occupation  or 
business  other  than  that  of  a  judge  in  the  State  from  which  they 
have  been  appointed,  or  a  member  of  the  faculty  of  a  university. 
Judges  shall  not  engage  in  any  activity  which  interferes  with 
their  judicial  functions  at  the  Tribunal  and  avoid  any 
appearance  of  lack  of  impartiality. 

2.  Any  doubt  on  this  point  shall  be  settled  by  the  decision  of 
the  Plenary  Court. 

Article  12 
Disability  of  Judges 

A  judge  shall  perform  no  function  on  the  Tribunal  with 
respect  to  any  matter  in  which  he  may  have  had  any  involvement 
prior  to  his  appointment  to  the  Tribunal,  nor  with  respect  to 
any  matter  involving  actual,  apparent  or  potential  conflict  of 
interest. 

Article  13 
Disgualif ication  of  Judges 

1.  A  judge  who  considers  that  he  should  not  participate  in  a 
particular  proceeding  shall  so  inform  the  President  of  the 
Plenary  Court,  who  may  excuse  the  judge. 

2.  A  party  to  a  proceeding  may  submit  that  a  judge  should  not 
participate  in  a  particular  proceeding.  Such  submission  shall  be 
addressed  to  the  President  of  the  Plenary  Court. 

3.  If  the  President  of  the  Plenary  Court  upon  receipt  of  a 
submission  under  paragraph  2  or  of  his  own  motion  considers  that 
a  judge  should  not  participate  in  a  particular  proceeding,  the 
President  shall  so  advise  the  judge. 

4.  If  the  President  of  the  Plenary  Court  and  the  judge 
disagree  on  issues  referred  to  in  this  Article,  the  Plenary 
Court  shall  decide. 
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Article  14 

Dismissal  of  Judges 

1.    A.  judge  may  be  removed  by  a  unanimous  vote  of  the  Plenary 
Court  for  incapacity  to  fulfil  his  functions.. 

2.—,  The  President  of  the  Court  shall  transmit  such  decision  to 
the  Standing  Committee.  This  transmission  shall  make  the  place 

vacant. 

Article  15  . 

Emoluments 

The  Standing  Committee  shall  determine  the  salary  of  judges. 

Article  16 

.  •  ■   •  ;  Chambers 

1.  For  the  consideration  of  each  case  brought  before  it  the 
Court  of  First  Instance  shall  consist  of  a  Chamber  composed  of 
three  judges. 

2.  Election  of  the  judges  to  the  Chambers  shall  be  by  the 
Plenary  Court  by  lot. 

3.  The  President  of  the  Court  shall  request  the  Standing 
Committee  to  call  judges  to  serve  on  the  Court  of  First  Instance 
when  the  need  arises.  The  answer  to  this  request  by  the  Standing 
Committee  shall  be  within  thirty  days  of  the  request. 

Article  17 
Decision-making 

1.  The  decisions  of  the  Chambers  shall  be  taken  by  a  majority 
of  their  members,  who  may  not  abstain  from  voting. 

2.  In  the  event  that  there  is  no  majority,  the  judges  shall 
make  a  renewed  effort  in  order  to  arrive  at  a  decision.  If  this 
is  not  possible,  the  vote  of  the  presiding  judge  shall  prevail. 
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B.  THE  COURT  OF  APPEAL 

Article  18 
Appointment  of  Judges 

1.  Each  State  party  to  this  Convention  shall  appoint,  within 
two  months  following  its  entry  into  force,  one  judge  of  appeal 
who  shall  be  a  national  of  that  State.  A  State  which  becomes 
party  to  this  Convention  after  its  entry  into  force  shall 
appoint  its  judge  of  appeal  within  thirty  days  following  the 
entry  into  force  of  this  Convention  for  the  State  concerned. 

2.  The  judges  of  appeal  shall  have  no  official  function  on  the 
Tribunal  until  they  are  called  to  serve  on  the  Court  of  Appeal 
by  the  Standing  Committee. 

3.  Judges  of  appeal  shall  fulfil  the  requirements  laid  down  in 
Article  7,  paragraph  3.  In  addition,  they  shall  fulfil  the 
requirements  for  appointment  to  a  criminal  court  of  appeal  of 
their  States. 

4.  In  the  event  of  death  or  resignation  or  if  there  is  a 
vacancy  for  any  other  reason,  the  State  concerned  shall  appoint 
a  new  judge  of  appeal.  The  term  of  office  of  the  new  judge  of 
appeal  shall  be  the  remainder  of  the  term  of  office  of  the 
predecessor . 

5.  The  names  of  the  judges  of  appeal  shall  be  notified  to  the 
Secretary  of  the  Tribunal,  who  shall  enter  them  into  a  list, 
which  shall  be  communicated  to  each  State  party  to  this 
Convention. 

Article  19 
Chambers 

1.    For  the  consideration  of  each  case  brought  before  it  the 
Court  of  Appeal  shall  consist  of  a  Chamber  composed  of  five 
judges  of  appeal. 
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2.  The  Standing  Committee  shall  elect  one  Chamber  and  two 
alternate  judges  of  appeal  by  lot.  Should  the  need  arise,  the 
Standing  Committee  shall  elect  two  Chambers  and  two  alternate 
judges  of  appeal  by  lot. 

3.  If  there  is  a  need  for  more  than  two  Chambers,  the 
provisions  of  Article  16,  paragraphs  2  and  3  shall  apply  mutatis 
mutandis . 

Article  20 
Other  Provisions 

The  provisions  of  Articles  8-15  and  17  shall  apply  to  the  Court 
of  Appeal  mutatis  mutandis. 

C.  THE  PLENARY  COURT 

Article  21 
Constitution  and  Functions 

1.  All  the  judges  called  to  serve  on  the  Court  of  First 
Instance  and  the  Court  of  Appeal  constitute  the  Plenary  Court. 

2.  The  Plenary  Court  shall  elect  from  among  the  judges  of 
appeal  a  President  and  a  vice-President .  The  President  shall 
serve  for  a  term  of  two  years,  and  may  be  re-elected,  although 
not  for  more  than  two  consecutive  terms. 

3.  The  Plenary  Court  shall  decide  on  matters  entrusted  to  it 
by  this  Convention. 

4.  A  quorum  of  twelve  judges  shall  suffice  to  constitute  the 
Plenary  Court.  The  Rules  of  the  Tribunal  may  lay  down  a  higher 
number. 

5.  The  decisions  of  the  Plenary  Court  shall  be  taken  by  a 
majority  of  the  judges  participating  in  the  vote.  Those 
abstaining  shall  not  be  considered  participating  in  the  vote.  In 
the  event  of  a  tied  vote,  the  vote  of  the  President  shall 
prevail . 
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6.    In  case  this  Convention  lays  down  special  rules  on  the 
decision-making  procedure  of  the  Plenary  Court,  such  rules  shall 
apply  instead  of  paragraph  5. 

CHAPTER  III  -  THE  PROCURACY 
Article  22 

Functions 

The  Procuracy  shall  investigate  and  prosecute  the  crimes  as 
determined  in  scope  by  this  Convention. 

Article  23 
The  Procurator-Gpnpral  and  Members  of  the  Staff  of  the  Procuracy 

1.  The  Procurator-General  is  the  chief  officer  of  the 
Procuracy  and  the  Chief  Public  Prosecutor.  He  shall  be  elected 
by  the  Standing  Committee  from  a  list  of  at  least  three  nominees 
submitted  by  the  States  parties  to  the  Convention.  He  shall 
serve  for  a  renewable  term  of  five  years,  barring  resignation  or 
removal  by  a  two-third's  vote  of  the  Plenary  Court  for 
incompetence,  conflict  of  interest,  or  manifest  disregard  of  the 
provisions  of  this  Convention  or  the  Rules  of  the  Tribunal. 

2.  The  salary  of  the  Procurator-General  shall  be  the  same  as 
that  of  the  judges  of  appeal. 

3.  The  Procuracji;  shall  employ  other  prosecutors,  investigators 
and  clerical  staff  as  necessary  to  carry  out  its 
responsibilities  and  consistent  with  the  budget  established  by 
the  Standing  Committee.  The  members  of  the  staff  of  the 
Procuracy  shall  be  appointed  and  removed  by  the 
Procurator-General.  Their  salaries  shall  be  determined  by  the 
Procurator-General  subject  to  the  budget  established  by  the 

Standing  Committee./ 

/ 
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CHAPTER  IV  -  THE  SECRETARIAT 

Article  24 
Functions 

1.  The  Secretariat  is  the  administrative,  financial,  and 
clerical  organ  of  the  Tribunal. 

2.  The  Secretariat  shall: 

(a)  prepare  a  budget  proposal  for  the  ensuing  financial  year  for 
each  of  the  organs  of  the  Tribunal  on  the  basis  of  the 
information  provided  thereto  by  the  other  organs; 

(b)  publish  an  annual  financial  report  and  a  report  on  the 
activities  of  the  Tribunal  on  the  basis  of  information  provided 
by  the  President  of  the  Court  and  the  Procurator-General;  and 

(c)  perform  any  other  function  provided  in  this  Convention. 

Article  25 
The  Secretary  and  Members  of  the  Staff  of  the  Secretariat 

1.  The  Secretary  of  the  Tribunal  is  the  chief  officer  of  the 
Secretariat.  He  is  the  clerk  of  the  Tribunal  as  a  whole  but  has 
a  particular  responsibility  with  respect  to  the  Court.  He  shall 
be  elected  by  the  Plenary  Court  and  serve  for  a  renewable  terra 
of  five  years,  barring  resignation  or  removal  by  the  Plenary 
Court  for  incompetence,  conflict  of  interests  or  manifest 
disregard  of  the  provisions  of  this  Convention  or  the  Rules  of 
the  Tribunal. 

2.  The  salary  of  the  Secretary  shall  be  the  same  as  that  of 
the  judges  of  appeal. 

3.  The  Secretariat  shall  employ  such  staff  as  appropriate  to 
perform  its  functions  consistent  with  the  budget  established  by 
the  Standing  Committee.  The  members  of  the  staff  of  the 
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Secretariat  shall  be  appointed  and  removed  by  the  Secretary. 
Their  salaries  shall  be  determined  by  the  Secretary  subject  to 
the  budget  established  by  the  Standing  Committee. 

CHAPTER  V  -  THE  STANDING  COMMITTEE 

Article  26 
Functions 

1.  The  Standing  Committee  shall  represent  the  States  parties 
to  this  Convention.  It  shall  perform  the  functions  expressly 
assigned  to  it  under  the  Convention,  and  any  other  functions 
that  it  determines  appropriate  in  furtherance  of  the  purposes  of 
the  Tribunal  and  are  not  inconsistent  with  the  Convention.  These 
functions  may  in  no  way  impair  the  independence  and  integrity  of 
the  Court  as  a  judicial  body. 

2.  The  Standing  Committee  shall: 

(a)  call  judges  to  serve  on  the  Court; 

(b)  elect  the  Procurator-General; 

(c)  establish  the  annual  budget  of  the  Tribunal; 

(d)  assist  the  Tribunal  in  carrying  out  its  functions; 

(e)  monitor  compliance  by  the  States  parties  with  the  provisions 
of  this  Convention; 

(f)  ensure  compliance  with  judgments  and  other  decisions  of  the 
Court;  and 

(g)  perform  any  other  function  provided  in  this  Convention. 

Article  27 
Composition  and  Procedure 

1.    The  Standing  Committee  shall  consist  of  one  representative 
and  one  alternate  representative  appointed  by  each  State  party 
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to  this  Convention.  If  no  appointment  is  made,  the  permanent 
representative  to  the  State  where  the  seat  of  the  Tribunal  is 
located  shall  be  regarded  as  representative. 

2.  The  Standing  Committee  shall  elect  from  among  the 
representatives  a  presiding  officer  and  an  alternate  presiding 
officer.  The  presiding  officer  shall  have  the  right  to  have  one 
or  more  assistants  who  are  not  members  of  the  staff  of  the 
Secretariat. 

3.  The  presiding  officer  shall  convene  regular  meetings  at 
least  twice  a  year  at  the  seat  of  the  Tribunal.  At  the  request 
of  one  third  of  the  representatives  he  shall  call  extraordinary 
meetings.  The  Standing  Committee  can  also  decide  to  meet  in  a 
location  other  than  the  seat  of  the  Tribunal. 

4.  The  Standing  Committee  may  exclude  from  participation  at  a 
given  session  the  representative  of  a  State  party  that: 

(a)  has  failed  to  provide  financial  support  for  the  Tribunal  in 
accordance  with  the  established  budget;  or 

(b)  has  failed  to  carry  out  any  other  obligation  under  this 
Convention. 

5.  The  Standing  Committee  may  form  an  exiecutive  board  or  any 
other  sub-committee  as  it  may  deem  appropriate. 

6.  The  Standing  Committee  may  adopt  rules  of  procedure  as 
necessary. 

7.  The  decisions  of  the  Standing  Committee  shall  be  taken  by  a 
majority  of  the  members  participating  in  the  vote.  Those 
abstaining  shall  not  be  considered  participating  in  the  vote.  In 
the  event  of  a  tied  vote,  the  vote  of  the  presiding  officer 
shall  prevail. 

8.  In  case  this  Convention  lays  down  special  rules  on  the 
decision-making  procedure  of  the  Standing  Committee,  such  rules 
shall  apply  instead  of  paragraph  7. 
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CHAPTER  VI  -  JURISDICTION  AND  APPLICABLE  LAW 

Article  28 
Jurisdiction  ant^  Applicable  Law 

1.  The  Tribunal  shall,  subject  to  the  provisions  of  this 
Convention,  apply  the  substantive  law  set  forth  in  Annex  1,  to  ~ 
be  construed  in  the  light  of  the  pertinent  international 
instruments.  Annex  1  constitutes  an  integral  part  of  this 
Convention. 

2.  With  respect  to  general  substantive  law,  such  as  rules  on 
attempt,  preparation,  conspiracy  and  complicity,  the  provisions 
of  the  Penal  Code  of  the  former  Yugoslavia  shall  apply.  In 
passing  sentence  the  Court  shall  observe  the  provisions  on 
aggravating  or  extenuating  circumstances  of  the  same  Code. 

3.  In  all  cases   before  the  Tribunal,  the  procedures,  rules, 
and  standards  of  the  Tribunal  shall  apply. 

4.  If  the  jurisdiction  of  the  Tribunal  is  challenged  by  a 
party  to  the  trial,  the  matter  shall  be  decided  by  the  pertinent 
Chamber  of  the  Court  of  First  Instance  at  once.  If  it  is  made 
later,  the  matter  shall  be  decided  by  the  Court  at  such  time  as 
the  Court  thinks  fit. 

CHAPTER  VII  -  PENALTIES  AND  REMEDIES 

Article  29 
Penalties 

1.    The  Court  shall  have  the  power  to  impose  the  penalties 
provided  for  in  the  Penal  Code  of  the  former  Yugoslavia.  Such 
penalties  include: 

(a)  deprivation  of  liberty; 

(b)  fines;  and 

(c)  confiscation  of  the  proceeds  of  criminal  conduct. 
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2.   The  Court  shall  not  pass  sentence  of  capital  punishment. 

Article  30 
Remedies 

1.  The  Court  shall  have  the  power  to  order  in  conformity  with 
the  legislation  of  the  former  Yugoslavia: 

(a)  restitution  of  property;  and 

(b)  provision  for  damages. 

2.  The  Court  may  decide  not  to  hear  matters  referred  to  in 
paragraph  1,  if  this  would  impede  or  delay  the  criminal  case 
with  which  the  Court  is  seized. 

CHAPTER  VIII  -  GENERAL  PROVISIONS  ON  PROCEDURE 

Article  31 
Judicial  Guarantees 

An  individual  charged  with  a  crime  under  the  provisions  of  this 
Convention  shall  be  entitled  without  discrimination  to  the 
guarantees  provided  for  in  the  International  Covenant  on  Civil 
and  Political  Rights  and  the  European  Convention  on  Human  Rights. 

Article  32 
Double  Jeopardy 

1.  No  person  who  has  been  tried,  acquitted,  or  convicted  by 
the  Court  shall  be  subsequently  tried  for  the  same  crime  in  any 
court  within  the  jurisdiction  of  any  State  party  to  this 
Convention. 

2.  A  person  who  has  been  tried  in  any  national  court  shall  not 
be  tried  again  for  the  same  crime  before  the  Tribunal. 
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Article  33 
Rioht-s  and  Interftfrt^  °^    t;he  Victim 

The  rights  and  interests  of  the  victim  of  a  crime  shall  be 
protected.  In  particular,  a  victim  shall  have: 

(a)  the  opportunity  to  participate  in  the  criminal  proceedings 
in  accordance  with  the  provisions  of  this  Convention  and  the 
Rules  of  the  Tribunal;  and 

(b)  the  right  to  claim  restitution  of  property  and  appropriate 
compensation. 

CHAPTER  IX  -  CRIMINAL  INQUIRY  AND  INITIATION  OF  THE  PROCESS 

Article  34 
Criminal  Inquiry 

1.  A  criminal  inquiry  shall  be  conducted  as  soon  as  there  is 
reason  to  believe  that  a  crime  falling  within  the  jurisdiction 
of  the  Tribunal  has  been  committed. 

2.  The  Procurator-General  shall  appoint  one  of  the  prosecutors 
of  the  Procuracy  to  conduct  the  inquiry  in  the  capacity  of 
Public  Prosecutor. 

3.  The  Public  Prosecutor  shall  have  the  right  to  call 
witnesses  for  examination,  to  request  evidence  and  to  call 
experts . 

4.  The  person  subject  to  inquiry  shall  have  the  right  to  be 
heard  in  respect  of  the  complaint.  He  shall  also  have  the  right 
to  be  assisted  at  the  inquiry  by  a  counsel  of  his  own  choice,  to 
submit  information,  and  to  inspect  any  document  introduced 
during  the  inquiry. 

5.  The  Public  Prosecutor  may  request  national  authorities  of 
States  parties  to  this  Convention  to  assist  in  the  performance 
of  his  function  and  to  supply  relevant  information. 
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6.    A  State  party  to  this  Convention  shall  render  such 
assistance  in  conformity  with  the  Convention  and  with  national 


law. 


Article  35 
jT^ifTP^jnn  of  thp  Process 

1.    Having  regard  to  the  facts  established  at  the  criminal 
inquiry,  the  Public  Prosecutor  shall  either: 

(a)  terminate  the  inquiry  against  the  alleged  offender,  should 
the  complaint  or  suspicion  appear  to  be  unfounded  in  law  or  in 
fact,  or 

(b)  decide  to  indict  the  accused  based  on  the  findings  in  the 
inquiry,  if  the  case  is  reasonably  founded  in  fact  and  law. 

2.    in  the  case  referred  to  in  paragraph  1  (a),  a  State  party 
to  this  Convention  or  an  alleged  victim  may  appeal  the 
determination  to  the  Procurator-General. 

3     in  the  case  referred  to  in  paragraph  1  (b) ,  the  Public 
Prosecutor  shall  prepare  an  indictment  of  the  accused  based  on 
the  findings  of  the  inquiry  and  shall  file  it  with  the  Secretary 
of  the  Tribunal.  He  shall  also  be  responsible  for  conducting  the 
prosecution  before  the  Court. 

CHAPTER  X  -  PROCEDURES  BEFORE  THE  COURT  OF  FIRST  INSTANCE 

Article  36 
Pl-P-trial  processes 

1    The  Public  prosecutor  may  request  the  Court  of  First 
Instance  to  issue  orders  in  aid  or  development  of  a  case,  xn 
particular: 

(a)  warrants  of  arrests; 

(b)  subpoenas; 
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(c)  injunctions; 

(d)  search  warrants;  and 

(e)  warrants  for  surrender  of  an  accused  so  as  to  enable  the 
bringing  of  the  accused  before  the  Court. 

2.  Requests  for  such  orders  may  be  granted  without  prior 
notice  to  the  accused,  if  such  notice  would  jeopardize  the 
pursuit  of  justice. 

3.  All  such  orders  shall  be  executed  pursuant  to  the  relevant 
laws  of  the  State  in  which  they  are  supposed  to  be  executed. 

4.  A  warrant  of  arrest  may  be  issued  when  there  exists  a 
strong  suspicion  on  reasonable  and  probable  grounds  that  the 
accused  person  has  committed  the  alleged  offence  and  that  the 
Tribunal  has  jurisdiction  in  the  case.  Subsequent  to  the  arrest 
of  the  accused,  the  Court  may  request  the  concerned  State  to 
detain  the  accused  or  to  release  him  provisionally.  The  Court 
may  impose  conditions  of  provisional  release. 

Article  37 
Indictment 

1.  The  indictment  shall  contain  a  concise  statement  of  the 
facts  which  constitute  each  alleged  offence  and  a  specific 
reference  to  the  legal  provisions  under  which  the  accused  is 
charged.  The  Court  may  authorize  amendments  to  this  indictment 
as  regards  the  extent  of  crimes  included. 

2.  The  Court  is  not  bound  to  apply  the  legal  provisions  which 
are  referred  to  by  the  Public  Prosecutor  in  the  indictment  but 
it  may  apply  other  legal  provisions  which  appear  in  Annex  1  or 
in  this  Convention  as  it  may  find  appropriate  to  the  case  after 
having  given  reasonable  notice  to  the  parties. 
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Article  38 
NotirP  nf  Indictment 

1.  The  Court  shall  bring  the  indictment  to  the  notice  of  the 
accused. 

2.  The  Court  shall  not  proceed  with  the  trial  unless  satisfied 
that  the  accused  has  had  the  indictment  and  any  amendment 
thereof  served  upon  him  and  has  had  sufficient  time  and 
facilities  to  prepare  his  defense. 

Article  39 
Withdrawal  nf  Proserution.  Dismissal  or  Acquittal 

1.  If  the  Public  Prosecutor  withdraws  the  indictment,  the 
Court  shall  dismiss  the  case.  However,  if  the  accused  so 
requests,  the  Court  shall  discharge  him. 

2.  If,  after  hearing  the  case,  the  Court  does  not  find 
sufficient  evidence  of  guilt,  it  shall  acquit  the  accused. 

Article  40 
Main  Hparino 

1.  The  Court  shall  hear  the  case  in  public,  unless  it  decides 
for  reasons  of  public  order  or  the  protection  of  the  private 
life  of  victims  or  to  the  extent  strictly  necessary  in  special 
circumstances  where  publicity  would  prejudice  the  interests  of 
justice  that  the  hearing  shall  be  held  in_£IM!£ia. 

2.  The  Court  shall  have  the  right  to  call  witnesses  for 
examination  and  to  request  evidence  from  witnesses  and  other 
appropriate  evidential  material,  and  to  call  experts.  The  Court 
may  call  upon  any  State  to  supply  information  which  may  appear 
to  be  relevant  to  the  case. 

3.  When  all  evidence  respecting  guilt  and  innocence  has  been 
presented  and  argued  by  the  parties,  the  Court  shall  close  the 
hearing  and  retire  for  deliberations.  These  shall  take  place  in 
private  and  shall  not  be  disclosed. 
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Article  il 
Judgments 

1.    The  Court  shall  announce  its  judgments  orally,  in  full  or  in 
summary,  in  open  court.  A  judgment  shall  state,  in  relation  to 
each  accused,  the  reasons  upon  which  it  is  based. 

2.  The  judgment  shall  contain  the  names  of  the  judges  who  have 
taken  part  in  the  decision.  It  shall  be  signed  by  the  presiding 
judge  and  the  Secretary. 

3.  A  judge  may  issue  a  concurring  or  dissenting  opinion.  If 
such  opinion  is  issued,  the  judgment  shall  contain  the  same. 

4.  The  judgment  shall  contain  information  on  how  to  appeal. 

5.  Unless  appealed  the  judgment  shall  be  final. 

CHAPTER  XI  -  PROCEDURES  BEFORE  THE  COURT  OF  APPEAL 

Article  42 
Tn^^ia^-ion  of  the  Process 

1.  Judgments  of  the  Court  of  First  Instance  may  be  appealed  by 
the  accused  upon  written  notice  filed  with  the  Secretariat 
within  thirty  days  of  the  date  on  which  the  judgment  was 
rendered  in  writing. 

2.  The  Procuracy  may  appeal  questions  of  law  in  the  same 
manner  as  an  accused  under  paragraph  1. 

3.  Other  appeals  against  actions  of  the  Court  of  First 
Instance  may  be  examined  before  a  final  judgment  is  handed  down 
only  if  such  actions  relate  to  procedural  matters. 

Article  43 
The  Trial 

The  provisions  of  Articles  39  and  40  shall  apply  to  the  Court  of 
Appeal . 
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Article  44 
Judgments  and  Decisions 

1.  Article  41,  paragraphs  1-3  shall  apply  mutatis  mutandis  to 
the  Court  of  Appeal. 

2.  Judgments  and  decisions  by  the  Court  of  Appeal  shall  be 
final . 

Article  45 
Revision  of  Judgments 

1.  An  accused  who  has  been  found  guilty  may  apply  to  the  Court 
of  Appeal  for  revision  of  the  judgment. 

2.  An  application  for  revision  shall  not  be  entertained  unless 
the  Court  is  satisfied: 

(a)  that  a  fact  has  been  discovered  of  such  a  nature  as  to  be  a 
decisive  factor;  and 

(b)  that  this  fact  was,  when  the  judgment  was  given,  unknown  to 
the  Court  and  the  applicant. 

3.  The  Rules  of  the  Tribunal  may  lay  down  other  grounds  for 
revision. 

4.  Revision  proceedings  shall  be  opened  by  a  judgment  of  the 
Court  of  Appeal  expressly  recording  the  existence  of  the  new 
fact  and  recognizing  that  it  is  of  such  a  character  as  to  lay 
the  case  open  to  revision. 

5.  If  revision  proceedings  are  opened,  the  Court  of  Appeal  may: 

(a)  decide  to  withhold  execution  of  the  judgment; 

(b)  re-open  the  case  and  vacate  the  judgment; 

(c)  re-open  the  case  for  a  new  trial  before  the  Court  of  Appeal; 
or 
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(d)  remand  the  case  for  a  new  trial  before  the  Court  of  First 
Instance. 

CHAPTER  XII  -  ENFORCEMENT  OF  JUDGMENTS 

Article  46 
Enforcement 

1.  Penalties  are  to  be  enforced  on  behalf  of  the  Court  in  a 
State  party  to  this  Convention  which  is  a  successor  State  to  the 
former  Yugoslavia. 

2.  A  penalty  can  also  be  enforced  in  another  State  party  to 
this  Convention,  if  this  State  consents  thereto. 

3.  The  enforcement  shall  be  under  international  supervision  as 
provided  for  in  Article  47  and  the  Rules  of  the  Tribunal. 

4.  The  Court  may  determine  the  way  in  which  a  sentence  shall 
be  dealt  with  subject  to  paragraphs  5  and  6. 

5.  The  laws  of  the  administering  State  party  to  this 
Convention  as  well  as  its  administrative  regulations  concerning 
the  enforcement  and  execution  of  the  sentence  shall  apply, 
including  conditional  release  or  alternative  measures  provided 
under  its  laws,  subject  to  the  provisions  of  Article  47, 
paragraph  2. 

6.  The  enforcement  of  a  fine  or  a  confiscatory  measure  shall 
be  governed  by  the  laws  and  regulations  mentioned  in  paragraph 
5.  However,  their  proceeds  shall  go  to  the  Tribunal. 


Article  47 
Supervision 

1.   The  Plenary  Court  shall  select  one  of  the  judges  of  the 
Court  of  First  Instance  to  act  as  supervisor  of  the  execution  of 
judgments  (Supervising  Judge).  An  alternate  Supervising  Judge 
shall  also  be  selected. 
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2.  The  Supervising  Judge  has  the  right  to  inspect  any  prison 
or  other  place  of  detention  where  sentences  are  served  or 
persons  are  being  kept  under  custody  and  to  coiranunicate  with  all 
sentenced  persons  in  private.  All  national  decisions  on 
conditional  release  or  alternative  measures  shall  be  subject  to 
the  approval  of  the  Supervising  Judge. 

3.  The  provisions  of  this  Article  does  not  preclude  the  Court 
from  suspending  its  judgment  or  place  preconditions  to  its 
application  in  accordance  with  the  Rules  of  the  Tribunal. 

CHAPTER  XIII  -  CLEMENCY 

Article  48 
Board  of  Clemencv 

1.  The  States  parties  to  this  Convention  shall  designate  a 
Board  of  Clemency.  Every  State  party  to  this  Convention  shall  be 
entitled  to  have  one  delegate  on  the  Board. 

2.  The  Board  shall  have  the  power  of  clemency  with  respect  to 
persons  sentenced  by  the  Court  in  lieu  of  competent  national 
organs  of  the  States  parties  to  this  Convention. 

3.  Before  deciding  on  a  petition  for  clemency,  the  Board  shall 
seek  the  advice  of  the  Plenary  Court. 

4.  The  Board  shall  adopt  its  own  rules  of  procedure. 

CHAPTER  XIV  -  ADMINISTRATIVE  MATTERS 

Article  49 
Rules  of  the  Tribunal 

1.    The  Plenary  Court  shall  draw  up  Rules  of  the  Tribunal  to 
regulate  the  functions  and  activities  of  the  Court,  the 
Procuracy  and  the  Secretariat.  In  doing  so  the  Court  should  give 
due  consideration  to  the  Code  of  Criminal  Procedure  of  the 
former  Yugoslavia. 
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2.  When  the  Rules  of  the  Tribunal  are  being  drawn  up,  the 
Procurator-General  and  the  Secretary  are  entitled  to  participate 
but  not  to  vote. 

3.  The  Rules  of  the  Tribunal  shall  be  published.  Rules 
pertaining  to  the  security  of  the  Tribunal  and  related 
provisions  may,  however,  be  kept  confidential. 

Article  50 
Working  Languages 

1.  The  working  language  of  the  Tribunal  shall  be  English. 

2.  The  Court  may  decide  to  use  any  other  language  in  a 
particular  case. 

Article  51 
Privileges  and  Immunities 

1.  The  privileges  and  immunities  of  judges  are  laid  down  in 
Article  10. 

2.  The  Procurator-General,  the  Secretary  and  other  officers 
and  employees  of  the  Tribunal  shall  enjoy,  while  performing 
their  functions  in  the  territory  of  the  States  parties  to  this 
Convention,  the  privileges  and  immunities  accorded  to  persons 
connected  with  the  International  Court  of  Justice. 

3.  The  Plenary  Court  may  revoke  the  immunity  of  any  person 
referred  to  in  paragraph  2  with  a  two  thirds  vote,  except  for 
the  immunity  of  the  Procurator-General. 

Article  52 
Costs  of  the  Tribunal 

The  costs  of  the  Tribunal  shall  be  met  by  the  States  parties  to 
this  Convention.  The  provisions  for  the  calculation  of  the 
costs;  for  the  drawing  up  and  approval  of  the  annual  budget  of 
the  Tribunal;  for  the  distribution  of  the  costs  among  the  States 
parties  to  this  Convention;  for  the  audit  of  the  accounts  of  the 
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Tribunal;  and  for  related  matters,  is  contained  in  the  Financial 
Protocol  which  appears  in  Annex  2.  The  Protocol  constitutes  an 
integral  part  of  this  Convention. 

CHAPTER  XV  -  INTERNATIONAL  JUDICIAL  ASSISTANCE 
AND  OTHER  FORMS  OF  COOPERATION 

Article  53 
General  Provisions 

1.  The  States  parties  to  this  Convention  shall  provide  the 
Tribunal  with  all  internationally  recognized  means  of  legal 
assistance.  Assistance  shall  include,  but  not  be  limited  to: 

(a)  ascertaining  the  whereabouts  and  addresses  of  persons; 

(b)  taking  the  testimony  or  statements  of  persons  in  the 
requested  State  or  elsewhere; 

(c)  effecting  the  production  or  preservation  of  judicial  and 
other  documents,  records,  or  articles  of  evidence; 

(d)  service  of  judicial  and  administrative  documents;  and 

(e)  authentication  of  documents. 

2.  The  Tribunal  is  authorized  to  seek  the  co-operation  of 
States  non-parties  to  the  Convention  as  appropriate. 

Article  54 
Communications  and  Requests 

1.  All  communications  in  relation  to  this  Convention  shall  be 
in  writing  and  shall  be  between  the  competent  national  authority 
and  the  Secretariat  of  the  Tribunal.  The  Procuracy  may 
correspond  directly  with  local  authorities  in  the  former 
Yugoslavia. 

2.  Whenever  appropriate,  communications  may  also  be  made 
through  the  International  Criminal  Police  Organization 


164 


123 


(ICPO/Interpol) ,  in  conformity  with  arrangements  which  the 
Tribunal'  may  make  with  this  organization. 

3.  Documentation  pertaining  to  judicial  assistance  and 
cooperation  shall  include  the  following: 

(a)  the  basis  and  legal  reasons  for  the  request; 

(b)  information  concerning  the  individual  who  is  the  subject  of 
the  request; 

(c)  information  concerning  the  evidence  sought  to  be  seized, 
describing  it  with  sufficient  detail  to  identify  it,  and 
describing  the  reasons  why,  and  the  legal  basis  relied  thereon; 

(d)  description  of  the  basic  facts  underlying  the  request;  and 

(e)  description  of  some  evidence  concerning  the  charges, 
accusations  or  conviction  of  the  person  who  is  the  subject  of 
the  request. 

4.  All  communications  and  requests  made  pursuant  to  this 
Convention  shall  be  in  any  of  the  official  languages  of  the 
Convention. 

Article  55 
Provisional  Measures 

In  cases  of  urgency,  the  Tribunal  may  ask  of  the  requested  State 
party  to  the  Convention  any  or  all  of  the  following: 

(a)  to  provisionally  arrest  the  person  sought  for  surrender; 

(b)  to  seize  evidence  needed  in  connection  with  any  proceedings 
which  shall  be  the  object  of  a  formal  request  under  the 
provisions  of  this  Chapter;  or 

(c)  to  undertake  protective  measures  to  prevent  the  escape  of 

the  person  or  destruction  of  the  evidence  sought. 
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Article  56 
Delivery  of  Persons 

Delivery  of  persons  for  any  reason  from  a  State  to  the  Tribunal 
and  vice  versa  shall  be  in  accordance  with  established  legal 
procedures  under  this  Convention  and  the  Rules  of  the  Tribunal 
as  well  as  the  laws  of  the  requested  State. 

Article  57 
Rule  of  Speciality 

1.  A  person  delivered  to  the  Tribunal  shall  not  be  subject  to 
prosecution  or  punishment  for  any  other  crime  than  that  for 
which  he  has  been  delivered. 

2.  Evidence  delivered  shall  not  be  used  for  any  other  purpose 
than  for  the  purpose  for  which  it  was  delivered, 

3.  Waiver  of  the  requirements  of  paragraphs  1  and  2  may  be 
made  by  the  requested  State  on  the  basis  of  a  motivated  request 
by  the  Tribunal. 

Article  58 
Costs 

1.  The  costs  for  the  delivery  of  persons  to  the  Tribunal  and 
for  other  judicial  assistance  and  co-operation  shall  be  borne  by 
the  Tribunal. 

2.  The  costs  for  execution  of  sentences  shall  be  borne  by  the 
.  State  party  to  this  Convention  in  which  the  execution  takes 

place. 

Article  59 
Obligation  to  Try  or  Extradite 

1.    The  States  parties  to  this  Convention  undertake  to 
surrender,  extradite  or  transfer  to  the  Tribunal  on  the  basis  of 
this  Convention  any  person  under  investigation,  charged,  sought 
to  be  tried,  or  convicted  by  the  Court  in  accordance  with  the 
jurisdiction  of  the  Tribunal. 
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2.  A  State  party  to  this  Convention  that  decides  to  prosecute 
a  person  for  a  crime  under  the  jurisdiction  of  the  Tribunal  does 
not  have  the  obligation  to  surrender  or  extradite  that  person  to 

the  Tribunal .  ,.     __  ..   ..  . . 

3.  A  State  party  to  this  Convention  may,  as  an  alternative  to 
prosecution  and  as  an  alternative  to  using  the  jurisdiction  of 
the  Tribunal,  extradite  a  person  to  another  state  having 
jurisdiction  and  willing  to  prosecute. 

4.  Paragraphs  2  and  3  do  not  apply  to  any  State  in  the 
territory  of  the  former  Yugoslavia. 

CHAPTER  XVI  -  TRANSFER  OF  PROCEEDINGS  FROM 
THE  TRIBUNAL  TO  NATIONAL  JX^IISDICTION 

Article  60 

Transfffr  of  Proceedings  to  Stafes  in  the 

Territory  of  the  Former  Yugoslavia 

1.  When  the  Plenary  Court  is  satisfied  that  a  State  party  to 
this  Convention  in  the  territory  of  the  former  Yugoslavia  has 
the  appropriate  means  to  adjudicate  effectively  and  fairly  cases 
falling  under  the  jurisdiction  of  the  Tribunal,  it  may  authorize 
the  Court  of  First  Instance  to  transfer  the  proceedings  in 
particular  cases  to  the  national  courts  of  that  State.  Such 
transfer  may  not  be  made  without  the  consent  of  the  State  to 
which  the  transfer  is  intended. 

2.  A  decision  by  the  Court  of  First  Instance  on  transfer  is 
final . 

3.  If  transfer  is  decided,  the  case  shall  be  dealt  with  in 
accordance  with  the  national  legislation  of  the  receiving  State. 
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CHAPTER  XVII  -  FINAL  PROVISIONS 


Article  61  -  .  -^ 
Signature  and  Entry  into  Force 

1."   This  Convention  shall  be  open  for  signature  with  the 
Government  of by  the  CSCE  participating  States  until  ... 

It  shall  be  subject  to  ratification.'  :;;.:-    .~;-.^.:':'  t:; 

2.    The  CSCE  participating  States  which  have  not  signed  this 
Convention  may  subsequently  accede  thereto.%  .  -tl  " 


3.  This  Convention  shall  enter  into  force  two  months  after  the 
date  of  deposit  of  the  twelfth  instrument  of  ratification  or 

accession.  - "     -  . 

4.  For  every  State  which  ratifies  or  accedes  to  this 
Convention  after  the  deposit  of  the  twelfth  instrument  of 
ratification  or  accession,  the  Convention  shall  enter  into  force 
two  months  after  its  instrument  of  ratification  or  accession  has 
been  deposited. 

5.  The  Government  of  shall  serve  as  depositary  of  this 

Convention. 

Article  62 
Reservations 

This  Convention  may  not  be  the  subject  of  any  reservation. 


*  The  Rapporteurs  have  chosen  to  demonstrate  a  possible 
CSCE  option.  If  the  UN  option  is  chosen,  the  provisions 
will  naturally  have  to  be  elaborated  in  accordance  with 
UN  practice. 
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Article  63 

Amendments 

1.  Amendments  to  this  Convention  must  be  adopted  in  accordance 
with  the  following  paragraphs.        :       _.. 

2.  Amendments  to  this  Convention  may  be  proposed  by  any  State 
party  thereto. 

3.  -  If  the  Standing  Committee  adopts  the  proposed  text  of  the 
amendment,  the  text  shall  be  forwarded  by  the  Depositary  to 
States  parties  to  this  Convention  for  acceptance  in  accordance 
with  their  respective  constitutional  requirements. 

4.  Any  such  amendment  shall  come  into  force  on  the  thirtieth 
day  after  all  States  parties  to  this  Convention  have  informed 
the  Depositary  of  their  acceptance  thereof. 

Article  64 
Denunciation 

1.  Any  State  party  to  this  Convention  may,  at  any  time, 
denounce  this  Convention  by  means  of  a  notification  addressed  to 
the  Depositary. 

2.  Such  denunciation  shall  become  effective  one  year  after  the 
date  of  receipt  of  the  notification  by  the  Depositary. 

Article  65 
Notifications  and  Communications 

The  notifications  and  communications  to  be  made  by  the 
Depositary  shall  be  transmitted  to  the  Secretary  of  the  Tribunal 
and  to  the  States  parties  to  this  Convention, 
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Article  66 
Transitional  Provisions 


Until  a  Secretary  is  appointed,  the  duties  of  the  Secretary 
under  Article  7,  paragraph  5,  and  Article  18,  paragraph  5  shall 
be  performed  by  the  Depositary. 


Done  at  ,  on  

in  the  English,  French,  German,  Italian, 
Russian  and  Spanish  languages,  all  sii 
language  versions  being  equally  authentic. 
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Annex  1 
(To  draft  Convention) 


PROVISIONS  FROM  THE  PENAL  CODE  OF  THE  FORMER  YUGOSLAVIA  TO  BE 
APPLIED  BY  THE  INTERNATIONAL  WAR  CRIMES  TRIBUNAL  FOR  THE 
FORMER  YUGOSLAVIA 

Section  A 

Provisions  from  Chaof-fir  XVI  of  the  Penal  Code  of  the  formsr 
Yugoslavia  to  be  ^^^^^^1^  applied  hv  the  Tribunal 

The  following  provisions  from  Chapter  XVI  of  the  Penal  Code 
of  the  former  Yugoslavia  shall  be  applied  : 

Article  141  -  Genocide 

Any  person  who,  with  the  intent  to  destroy,  in  whole  or  in 
part,  a  national,  ethnical,  racial  or  regligious  group, 
orders  with  respect  to  members  of  such  a  group  their  killing, 
the  infliction  of  serious  physical  injuries,  the  destruction 
of  their  mental  or  physical  health,  their  forcible  dispersal 
or  deportation,  the  infliction  of  conditions  of  life  which 
bring  about  the  physical  destruction  of  the  group  in  whole  or 
in  part,  the  imposition  of  measures  preventing  births  within 
the  group  or  the  forcible  transfer  of  children  to  another 
group 

or  who  commits,  with  the  same  intent,  any  of  the  acts 

mentioned, 

is  to  be  punished  by  a  prison  sentence  of  at  least  five  years 

or  by  the  death  penalty. 


*  Unofficial  translation. 

•*  According  to  Article  29,  paragraph  2  of  the  Convention 
the  Court  shall  not  pass  sentence  of  capital  punishment. 
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Article  142  -  War  crimes  against  the  civilian  population 

(1)  Any  person  who,  in  contravention  of  the  provisions  of 
international  law,  during  a  war,  an  armed  conflict  or  an 
occupation,  orders 

an  attack  against  the  civilian  population,  a  settlement, 
individual  civilians  or  incapacitated  persons  hers  combat 
causing  the  death,  serious  physical  injuries  or  health 
defects, 

an  indiscriminate  attack  which  affects  the  civilian 
population,  the  killing,  torturing  or  inhuman  treatment  of 
the  civilian  population,  its  subjection  to  biological, 
medical  or  other  scientific  experiments,  the  taking  out  of 
tissues  or  organs  for  transplantation  purposes,  the 
infliction  of  serious  suffering  and  damage  to  the  physical 
integrity  and  health,  the  dispersal,  deportation  or  forcible 
change  of  the  national  identity  or  conversion  to  another 
creed,  forcible  prostitution  and  rape,  measures  aiming  at 
threatening  and  terrorising,  the  taking  of  hostages, 
collective  punishment,  illegal  confinement  of  persons  in 
concentration  camps  and  other  illegal  prisons,  the  denial  of 
the  right  of  a  lawful  trial  before  an  independent  court, 
forced  enrolment  in  hostile  armed  forces  or  in  its 
communication  services  or  administration,  forced  labour,  the 
denial  of  food  supplies  to  the  population,  the  confiscation 
of  property,  pillage,  the  illegal  and  unauthorized 
destruction  or  appropriation  of  property  on  a  large  scale  and 
unless  justified  by  the  necessities  of  warfare,  illegal  and 
disproportionately  high  contributions  and  requisitions,  the 
devaluation  of  the  local  currency  or  the  illegal  circulation 
of  money 

or  who  commits  any  of  the  acts  mentioned 

is  to  be  punished  by  a  prison  sentence  of  at  least  five  years 
or  by  the  death  penalty. 

"  Cf.  note  to  Article  141. 


172 


(2)  The  punishment  according  to  para.  1  of  this  article  is  to 
be  inflicted  on  any  person  who,  in  contravention  of  the 
provisions  of  international  law,  during  a  war,  an  armed 

conflict  or  an  occupation,  orders 

an  attack  against  objects  which  are  under  the  special 
protection  of  international  law  as  well  as  against 
potentially  dangerous  objects  and  installations  like  e.g. 
barrages,  protective  dams  and  nuclear  power  stations,  and 
indiscriminate  attack  against  civilian  objects  which  are 
under  the  special  protection  of  international  law  as  well  as 
unprotected  places  and  demilitarized  zones,  an  attack  causing 
long-term  and  widespread  destruction  of  the  environment  and 
prejudice  to  the  health  and  the  survival  of  the  population 

or  who  commits  any  of  the  acts  mentioned. 

(3)  Any  person  who,  in  contravention  of  the  provisions  of 
international  law,  during  a  war,  an  armed  conflict  or  an 
occupation,  orders  or  executes,  as  part  of  the  occupying 
force,  the  resettlement  of  parts  of  his  civilian  population 
to  the  occupied  territory  is  to  be  punished  by  a  prison 
sentence  of  at  least  five  years. 

Articlg  144  -  War  crimes  against  prisoners  of  war 

Any  person  who,  in  contravention  of  the  provisions  of 
international  law,  o.rders  with  respect  to  prisoners  of  war 
their  killing,  torturing  or  inhumane  treatment,  their 
subjection  to  biological,  medical  or  other  scientific 
experiments,  the  taking  out  of  tissues  or  organs  for 
transplantation  purposes,  the  infliction  of  serious  suffering 
and  damage  to  the  physical  integrity  and  health,  their  forced 
enrolment  in  hostile  armed  forces  or  the  denial  of  the  right 
of  a  lawful  trial  before  an  independent  court, 

or  who  commits  any  of  the  acts  mentioned 

is  to  be  punished  by  a  prison  sentence  of  at  least  five  years 
or  by  the  death  penalty.* 

■  Cf.  note  to  Article  141. 
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Article  150  -  Rude  treatment  of  the  wounded,  sick  or 
prisoners  of  war 

Any  person  who,  in  contravention  of  the  provision  of 
international  law,  inflicts  a  rude  treatment  upon  the 
wounded,  sick  or  prisoners  of  war  or  who  prevents  that  they 
avail  themselves  of  their  rights  granted  by  international  law 
is  to  be  punished  by  a  prison  sentence  of  between  six  months 
and  five  years. 

Article  151  -  Destruction  of  cultural  and  historical  monuments 

(1)  Any  person  who,  in  contravention  of  the  provisions  of 
international  law,  during  a  war  or  an  armed  conflict, 
destroys  cultural  or  historical  monuments  and  buildings  or 
installations  serving  scientific,  artistic,  educational  or 
humanitarian  purposes  is  to  be  punished  by  a  prison  sentence 
of  at  least  one  year. 

(2)  If  by  an  act  falling  under  para.  1  of  this  article  a 
clearly  recognizable  object  is  destroyed  which  is  under  the 
special  protection  of  international  law  as  belonging  to  the 
cultural  or  intellectual  heritage  of  a  people,  the 
perpetrator  is  to  be  punished  by  a  prison  sentence  of  at 
least  five  years. 

Section  B 

Provisions  from  the  Penal  Code  of  the  former  Yugoslavia  to  bg 
applied  bv  the  Tribunal  within  the  scope  of  the  provisions 

enumerated  in  Section  A 

To  support  the  application  of  the  provisions  enumerated  in 
Section  A  the  Tribunal  may  apply  any  provision  of  the  Penal 
Code  of  the  former  Yugoslavia  criminalizing  acts,  which  are 
specifically  mentioned  in  the  provisions  enumerated  in  that 
Section. 
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Annex  2 
(To  draft  Convention) 


FINANCIAL  PROTOCOL 

TO  THE  CONVENTION  ON  AN  INTERNATIONAL  WAR  CRIMES 

TRIBUNAL  FOR  THE  FORMER  YUGOSLAVIA 


Article  1 
Contributions  to  the  Budget  of  the  Tribunal 

1.  Contributions,  to  the  budget  of  the  Tribunal  shall  be 
divided  among  the  States  parties  to  the  Convention  according 
to  the  scale  of  distribution  applicable  within  the  CSCE, 
adjusted  to  take  into  account  the  difference  in  number 
between  the  CSCE  participating  States  and  the  States  parties 
to  the  Convention. 

2.  If  a  State  ratifies  or  accedes  to  the  Convention  after 
its  entry  into  force,  its  contribution  shall  be  equal,  for 
the  current  financial  year,  to  one-twelfth  of  its  portion  of 
the  adjusted  scale,  as  established  according  to  paragraph  1 
of  this  Article,  for  each  full  month  of  that  financial  year 
which  remains  after  the  date  on  which  the  Convention  enters 
into  force  in  respect  of  it. 

Article  2 
Financial  Year  and  Budget 

1.  The  financial  year  shall  be  from  1  January  to 
31  December. 

2.  The  Secretary,  acting  in  accordance  with  Article  24  of 
the  Convention,  shall  establish  each  year  a  budget  proposal. 
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which  shall  be  submitted  to  the  States  parties  to  the 
Convention  before  15  September. 

3.  The  budget  shall  be  approved  by  the  Standing  Committee 
by  a  two-thirds  majority  of  the  attending  representatives.  On 
approval  of  the  budget  for  the  financial  year  the  Secretary 
shall  request  the  States  parties  to  the  Convention  to  remit 
their  contributions. 

If  the  budget  is  not  approved  by  31  December  the  Tribunal 
will  operate  on  the  basis  of  the  preceding  budget  and, 
without  prejudice  to  later  adjustments,  the  Secretary  shall 
request  the  States  parties  to  the  Convention  to  remit  their 
contributions  in  accordance  with  this  budget. 

The  Secretary  shall  request  States  parties  to  the  Convention 
to  make  fifty  per  cent  of  their  contributions  available  on 
1  January  and  the  remaining  fifty  per  cent  on  1  April. 

4.  Barring  a  decision  to  the  contrary  by  the  Standing 
Committee,  the  budget  shall  be  established  in  [currency  of 
host  State]  and  the  contributions  of  the  States  shall  be  paid 
in  this  currency. 

5.  A  State  which  ratifies  or  accedes  to  the  Convention 
after  its  entry  into  force  shall  pay  its  first  contribution 
to  the  budget  within  two  months  after  the  request  by  the 
Secretary. 

6.  The  year  the  Convention  enters  into  force,  the  States 
parties  to  the  Convention  shall  pay  their  contribution  to  the 
budget  within  two  months  following  the  date  of  deposit  of  the 
twelfth  instrument  of  ratification  of  the  Convention.  This 
budget  is  preliminary  fixed  at  [amount  in  the  currency  of  the 
host  State] . 
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Article  3 
Obligations,  Payments  and  Revised  Budget 

1.  The  approved  budget  shall  constitute  authorization  to 
the  Secretary  to  incur  obligations  and  make  payments  up  to 
the  amounts  and  for  the  purposes  approved. 

2.  The  Secretary  is  authorized  to  make  transfers  between 
items  and  sub-items  of  up  to  15  per  cent  of  items/sub-items. 
All  such  transfers  must  be  reported  by  the  Secretary  in 
connection  with  the  financial  statement  mentioned  in  Article 
7  of  this  Protocol. 

3.  Obligations  remaining  undischarged  at  the  end  of  the 
financial  year  shall  be  carried  over  to  the  next  financial 
year. 

I 

4.  If  so  obliged  by  circumstances  and  following  careful 
examination  of  available  resources  with  a  view  to  identifying 
savings,  the  Secretary  is  authorized  to  submit  a  revised 
budget,  which  may  entail  requests  for  supplementary 
appropriations.  The  approval  by  the  Standing  Committee  shall 
be  in  accordance  with  Article  2,  paragraph  3  of  this  Protocol. 

5.  Any  surplus  for  a  given  financial  year  shall  be  deducted 
from  the  scheduled  contributions  for  the  financial  year 
following  the  one  in  which  the  accounts  have  been  approved  by 
the  Standing  Committee.  Any  deficit  shall  be  charged  to  the 
ensuing  financial  year  unless  the  Standing  Committee  decides 
on  supplementary  contributions. 

Article  4 
Salaries.  Nominal  Retainers.  Social  Security  and  Pensions 

1.  Salaries  shall  be  determined  in  accordance  with  the 
provisions  of  the  Convention  by  the  Standing  Committee  by  a 
two-thirds  majority  of  the  attending  representatives. 

2.  The  President  and  the  vice-President  of  the  Plenary 
Court  shall  receive  an  annual  nominal  retainer  in  addition  to 
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their  salaries.  The  annual  nominal  retainers  shall  be 
determined  by  the  Standing  Committee  by  a  two-thirds  majority 

of  the  attending  representatives. 

3.    The  Standing  Committee  shall  ensure  that  the  judges,  the 
Procurator-General,  the  Secretary  and  other  employees  of  the 
Tribunal  are  afforded  a  social  security  scheme  and  an 
adequate  retirement  pension. 

Article  5 
Travel  Expenses 

1.  Travel  ezpenses  which  are  absolutely  necessary  for 
erercising  their  functions  shall  be  paid  to  the  judges,  the 
Procurator-General,  the  Secretary  and  other  employees  of  the 

Tribunal . 

2.  Travel  expenses  shall  comprise  actual  transportation 
costs,  including  expenses  normally  incidental  to 
transportation,  and  a  daily  travel  allowance  in  lieu  of 
subsistence  expenses  covering  all  charges  of  meals,  lodging, 
fees  and  gratuities  and  other  personal  expenses.  The  daily 
travel  allowance  shall  be  determined  by  the  Standing 
Committee  by  a  two-thirds  majority  of  the  attending 
representatives. 

Article  6* 
Privileges  and  Immunities 

1.  Salaries,  nominal  retainers,  pensions  and  travel 
expenses  mentioned  in  Articles  4  and  5  of  this  Protocol  are 
free  from  all  taxation  in  the  territory  of  the  States  parties 
to  the  Convention. 

2.  The  privileges  and  immunities-  of  the  Tribunal,  the 
judges,  the  Procurator-General,  the  Secretary  and  the  staff 


*  This  Article  has  not  been  discussed  in  substance  within  the 
Financial  Committee  of  the  CSCE. 
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of  the  Tribunal  in  the  host  State  shall  be  regulated  in  the 
headquarters  agreement  to  be  concluded  between  the  Tribunal 
and  the  host  State. 

Article  7 
Records  and  Accounts 

1.  The  Secretary  shall  ensure  that  appropriate  records  and 
accounts  are  kept  of  the  transactions  and  that  all  payments 
are  properly  authorized. 

2.  The  Secretary  shall  submit  to  the  Standing  Committee  not 
later  than  1  March  an  annual  financial  statement  showing,  for 
the  preceding  financial  year: 

(a)  the  income  and  expenditures  relating  to  all  accounts; 

(b)  the  situation. with  regard  to  budget  provisions; 

(c)  the  financial  assets  and  liabilities  at  the  end  of  the 
financial  year. 

Article  8 

Audit 

1.  The  accounts  of  the  Tribunal  shall  be  audited  each  year 
by  two  auditors,  of  "different  nationalities,  appointed  for 
renewable  periods  of  three  years  by  the  Standing  Committee. 
Judges  and  persons  employed  by  the  Tribunal  may  not  be 
auditoTs . 

2.  Auditors  shall  annually  conduct  audits.  They  shall,  in 
particular,  check  the  accuracy  of  the  books,  the  statement  of 
assets  and  liabilities,  and  the  accounts.  The  accounts  shall 
be  available  for  the  annual  auditing  and  inspection  not  later 
than  1  March. 

3.  Auditors  shall  perform  such  audits  as  they  deem 
necessary  to  certify: 
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(a)  that  the  annual  financial  statement  submitted  to  them  is 
correct  and  in  accordance  with  the  books  and  records  of  the 

Tribunal; 

(b)  that  the  financial  transactions  recorded  in  this 
statement  have  been  effected  in  accordance  with  the  relevant 
rules,  the  budgetary  provisions  and  other  directives  which 
may  be  applicable;  and 

(c)  that  the  funds  on  deposit  and  on  hand  have  been  verified 
by  certificates  received  directly  from  the  depositories  or  by 
actual  count . 

4.  The  Secretary  shall  give  auditors  such  assistance  and 
facilities  as  may  be  needed  for  the  proper  discharge  of  their 
duties.  Auditors  shall,  in  particular,  have  free  access  to 
the  books  of  account,  records  and  dociiments  which,  in  their 
opinion,  are  necessary  for  the  audit. 

5.  Auditors  shall  annually  draw  up  a  report  certifying  the 
accounts  and  setting  forth  the  comments  warranted  by  the 
audit.  They  may,  in  this  context,  also  make  such  observations 
as  they  deem  necessary  regarding  the  efficiency  of  financial 
procedures,  the  accounting  system  and  the  internal  financial 
control . 

6.  The  report  shall  be  submitted  to  the  Standing  Committee 
not  later  than  four  months  after  the  end  of  the  financial 
year  to  which  the  accounts  refer.  The  report  shall  be 
transmitted  to  the  Secretary  beforehand,  so  that  he  will  have 
at  least  fifteen  days  in  which  to  furnish  such  explanations 
and  justifications  as  he  may  consider  necessary. 

7.  In  addition  to  the  annual  auditing,  auditors  will  at  any 
time  have  free  access  to  check  the  books,  the  statement  of 
assets  and  liabilities,  and  accbunts. 

8.  On  the  basis  of  the  audit  report,  the  Standing  Committee 
shall  signify  its  acceptance  of  the  annual  financial 
statement  or  take  such  other  action  as  may  be  considered 


180 


appropriate,  according  to  the  procudure  determined  in  Article 
2,    paragraph  3  of  this  Protocol. 

Article  9 

Amendments 

Amendments  to  this  Protocol  must  be  adopted  in  accordance 
with  the  provisions  of  Article  63  of  the  Convention. 
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Annex  8 


COMMENTARY  TO  THE  DRAFT  CONVENTION 

The  present  Annex  contains  a  Commentary  to  the  draft 
Convention,  elaborated  by  Ambassador  Corell  (cf.  Section  1  in 
ilns.) . 

General  Remarks 

Based  on  the  general  considerations  under  Section  8,  a  draft 
Convention  on  an  International  War  Crimes  Tribunal  for  the 
Former  Yugoslavia  has  been  drawn  up.  The  text  is  partly  based 
on  previous  texts.  There  are  quite  a  few  such  texts 
available.  However,  some  of  these  texts  are  relatively  old, 
some  of  them  are  not  fully  pertinent  to  the  present  purposes, 
and  some  of  them  are  not  elaborate  enough  to  give  much 
guidance. 

The  main  sources  of  information  have  been  the  so  called 
London  Charter,  i.e.  the  agreement  of  8  August  1945  between 
the  United  States  of  America,  France,  the  United  Kingdom  and 
the  Soviet  Union,  establishing  the  International  Military 
Tribunal  (The  Nuremberg  Tribunal),  the  Revised  draft  statute 
for  an  International  criminal  court  prepared  by  the  United 
Nations  Committee  on  International  Criminal  Jurisdiction  in 
1953  (U.N.  Doc.  A/2645;  1954),  the  Draft  statute  for  an 
international  criminal  court  prepared  by  the  International 
Law  Association  in  1981  (Report  of  the  Sixtieth  Conference  of 
the  ILA,  Montreal  1982),  and  a  draft  Statute  for  an 
International  Criminal  Tribunal  presented  by  Association 
Internationale  des  Droits  Penale  (AIDP)  and  its  President, 
Professor  M.  Sherif  Bassiouni,  who  is  also  a  member  of  the  UN 
Expert  Commission  (cf.  Section  2.5). 

It  should  be  pointed  out,  however,  that  the  sui  generis 
character  of  the  Tribunal  proposed  by  the  Rapporteurs  makes 


183 


142 


it  necessary  to  deviate  in  many  parts  from  the  material 
available.  This  is  so  in  particular  since  the  pertinent 
substantive  penal  law  is  already  existing  in  the  present  case 
and  that  therefore  the  principle  of  legality  (pvllum  Cfimgn 
sine  lege,  nulla  poena  sine  lege)  should  present  no  problem 
in  connection  with  the  establishment  of  a  Tribunal  as  forseen 
by  the  Rapporteurs. 

Other  important  sources  of  information  are  the  Statute  of  the 
International  Court  of  Justice  and  the  European  Convention  on 
Human  Rights.  Likewise  the  1899  and  1907  Hague  Conventions 
for  the  Pacific  Settlement  of  International  Disputes  have 
been  of  guidance.  Of  particular  importance  has  been  the 
Convention  on  Conciliation  and  Arbitration  within  the  CSCE, 
which  was  signed  in  Stockholm  on  15  December  .1992  by  29  CSCE 
participating  States. 

It  should  be  noted  that  the  draft  reflects  the  option  that 
the  CSCE  participating  States  or  some  of  these  States  take 
the  initiative  to  establish  the  Tribunal.  But  the  text  could 
be  used  also  in  a  United  Nations  context,  although  some 
modifications  would  be  necessary.  The  possibility  of  the 
Security  Council  deciding  under  Chapter  VII  of  the  Charter  of 
the  United  Nations  to  establish  an  international  jurisdiction 
has  been  mentioned  in  the  discussion.  Even  if  such  a  decision 
should  prove  possible,  legally  and  politically,  the  issues 
dealt  with  in  the  present  report  still  have  to  be  resolved. 
In  this  context  should  be  mentioned  an  alternative  solution 
which  should  not  be  overlooked;  the  Security  Council  may 
consider  ordering  a  State  in  the  territory  of  the  former 
Yugoslavia  which  is  not  a  party  to  the  Convention  to  deliver 
persons  suspected  of  war  crimes  or  crimes  against  humanity  in 
the  former  Yugoslavia  to  a  Tribunal  established  at  the 
regional  level,  e.g.  within  the  CSCE  which  is  recognized  as  a 
regional  arrangement  under  Chapter  VIII  of  the  Charter  of  the 
United  Nations. 

The  draft  Convention  appears  as  Annex  6  to  the  present 
report.  The  following  contains  the  text  of  the  draft  articles 
and  a  Commentary  to  each  article. 
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Title  and  Preamble 

DRAFT  CONVENTION  ON  AN  INTERNATIONAL 

WAR  CRIMES  TRIBUNAL 

FOR  THE  FORMER  YUGOSLAVIA 


The  States  parties  to  this  Convention,  being  States 
participating  in  the  Conference  on  Security  and 
Co-operation  in  Europe, 

Gravely  alarmed  by  the  numerous  reports  on  war  crimes  and 
crimes  against  humanity,  committed  in  the  former 
Yugoslavia,  and  by  the  fact  that  such  crimes  continue  to 
be  committed  in  certain  areas  thereof; 

Mindful  of  their  obligations  under  the  1949  Geneva 
Convention  III  relative  to  the  Treatment  of  Prisoners  of 
War  and  the  1949  Geneva  Convention  IV  relative  to  the 
Protection  of  Civilian  Persons  in  Time  of  War  to  establish 
jurisdiction  over  persons  alleged  to  have  committed  grave 
breaches  as  defined  in  Article  130  and  Article  147, 
respectively,  of  those  Conventions,  and  aware  of  the  1977 
Protocols  I  and  II  to  these  Conventions; 

Mindful  also  of  their  obligation  under  Article  28  of  the 
1954  Hague  Convention  for  the  Protection  of  Cultural 
Property  in  the  Event  of  an  Armed  Conflict  to  take,  within 
the  framework  of  their  ordinary  criminal  jurisdiction,  all 
necessary  steps  to  prosecute  and  impose  penal  or 
disciplinary  sanctions  upon  those  persons,  of  whatever 
nationality,  who  commit  or  order  to  be  committed  a  breach 
of  that  Convention; 

Reaf f i  rming  their  determination,  as  expressed  in  their 
previous  statements,  that  suspected  war  criminals  in  the 
former  Yugoslavia  should  be  held  personally  accountable 
for  their  acts; 

Responding  to  the  appeals  from  States  in  the  territory  of 
the  former  Yugoslavia  to  establish  an  international 
jurisdiction  to  try  individuals  accused  of  war  crimes 
andfcrimes  against  humanity  committed  in  that  territory. 

Have  agreed  as  follows: 
Comment  a  rv 


As  appears  the  title  of  the  draft  Convention  is  "Convention 
on  an  International  War  Crimes  Tribunal  for  the  Former 
Yugoslavia".  It  should  be  noted  that  the  scope  of  the 
Convention  is  somewhat  wider,  since  jurisdiction  is  conveyed 
to  the  Tribunal  not  only  for  war  crimes  but  also  for  crimes 
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against  humanity.  Therefore,  other  titles,  e.g.  "Convention 
on  the  Establishment  of  an  International  Criminal  Tribunal 
for  the  Former  Yugoslavia"  could  be  contemplated.  It  is 
advisable,  however,  to  use  a  title  which  is  shorter  and  more 
easily  understandable  to  the  general  public.  No  doubt,  most 
of  the  matters  which  the  Tribunal  would  be  seized  with  would 
be  war  crimes. 

With  respect  to  the  preamble  it  should  be  pointed  out  that 
the  text  which  appears  in  the  first  line  demonstrates  the 
option  that  the  Convention  is  open  only  to  CSCE  participating 
States. 

As  far  as  the  first  preambular  paragraph  is  concerned, 
reference  is  made  to  Sections  2.3  and  4. 

The  background  to  the  second  and  third  preambular  paragraphs 
is  explained  in  Section  8.2. 

With  respect  to  the  fourth  preambular  paragraph  reference  is 
made  to  Section  2.4. 

Reference  to  the  appeals  from  Bosnia-Herzegovina  and  Croatia, 
motivating  the  fifth  preambular  paragraph,  is  made  in  Section 
8.1  (cf.  also  Annexes  4  and  5). 

CHAPTER  I  -  GENERAL  PROVISIONS 

Article  1 
Establishment  of  the  Tribunal 


There  is  hereby  established  an  International  War  Crimes 
Tribunal  for  the  former  Socialist  Federative  Republic  of 
Yugoslavia  ("the  former  Yugoslavia"). 


Commentary 

This  provision  lays  down  the  establishment  of  the  Tribunal. 
In  order  not  to  create  uncertainty,  the  official  name  of  "the 
former  Yugoslavia"  is  mentioned  in  the  text,  thus  making  it 
possible  to  use  the  shorter  definition  throughout  the  text  of 
the  Convention. 
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Article  2 
Purpose  of  the  Tribunal 


The  purpose  of  the  Tribunal  is  to  try  individuals  accused 
of  war  crimes  and  crimes  against  humanity  as  defined  in 
international  law  and  the  domestic  criminal  law  provisions 
of  the  former  Yugoslavia  and  determined  in  scope  by  this 
Convention. 


Commentary 

It  is  necessary  that  the  Convention  clearly  defines  the 
purpose  of  the  Tribunal.  As  has  been  elaborated  in  Section 
8.2,  the  present  Convention  does  not  have  to  deal  with  the 
problem  which  has  been  discussed  in  connection  with  many 
draft  statutes  for  international  criminal  courts,  namely  an 
international  criminal  code.  It  is  obvious  that  the  basis  of 
the  jurisdiction  is  the  international  commitments  which  the 
former  Yugoslavia  undertook  when  the  1949  Geneva  Conventions 
III  and  IV  and  the  other  instruments  referred  to  in  the 
preamble  were  ratified.  The  ratification  of  these  instruments 
is  reflected  in  the  national  penal  law  of  the  former 
Yugoslavia,  and  is  carried  on  in  new  penal  laws  in  the 
successor  States.  It  is  on  the  basis  of  these  provisions  that 
the  Tribunal  has  to  exercise  its  jurisdiction.  The 
determination  of  the  scope  of  this  jurisdiction  is  made  in 
Articles  2,  3  and  28  and  in  Annex  1  to  the  Convention.  The 
present  article  defines  the  scope  of  jurisdiction  ratione 
personae  (cf  Section  8.2  in  fine) . 
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Article  3 
Crimes  Punishable  under  this  Convention 


Crimes  punishable  under  this  Convention  are  the  crimes 
referred  to  in  this  Convention  and  committed  in  the 
territory  of  the  former  Yugoslavia  as  from  1  January  1991, 


Commentary 

As  has  been  explained  in  Section  8.2  it  is  necessary  to  lay 
down  in  the  Convention  the  crimes  which  are  punishable  under 
the  same.  As  appears,  the  Rapporteurs  are  of  the  opinion  that 
Articles  141,  142,  144,  150,  and  151  of  the  Penal  Code  of  the 
former  Yugoslavia  should  be  applied  by  the  Tribunal.  This 
delimitation  is  regulated  by  Article  28. 

From  Section  8.2  also  follows  that  it  is  necessary  to  decide 
upon  a  date  as  from  which  the  Tribunal  should  be  competent  to 
exercise  jurisdiction.  This  date  is  1  January  1991.  Crimes 
committed  before  midnight  between  31  December  1990  and  1 
January  1991  consequently  fall  outside  the  jurisdiction  of 
the  Tribunal. 

The  competence  is  also  limited  to  the  territory  of  the  former 
Yugoslavia.  The  Rapporteurs  think  that  this  is  a  natural 
delimitation  of  the  jurisdiction,  although  they  are  aware  of 
the  fact  that  crimes  which  should  be  punished  in  connection 
with  the  armed  conflict  in  the  former  Yugoslavia  might  have 
been  committed  outside  that  territory.  In  particular 
preparation,  conspiracy  and  complicity  might  have  been 
committed  outside  the  territory  in  question.  If  it  is 
considered  desirable  that  also  such  crimes  should  fall  under 
the  jurisdiction  of  the  Tribunal,  the  text  has  to  be  revised. 

Article  3  should  be  read  in  conjunction  with  Articles  2  and 
28.  In  particular  it  should  be  noted  that  Article  3  deals 
with  the  geographical  criterion  and  with  jurisdiction  r^tipne 
temporis .  while  Article  2  deals  with  jurisdiction  rgtigng 
personae  and  Article  28  with  jurisdiction  ratione  materiae. 
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Articles  2,  3  and  28  should  also  be  seen  as  the  basic 
provisions  which  ascertain  the  principle  of  legality  (nullum 
crimen  sine  lege,  nulla  poena  sine  lege)  (cf.  Section  8.2). 

Article  4 
Organs  of  the  Tribunal 

The  Tribunal  shall  consist  of  the  following  organs: 

(a)  the  Court,  comprising  the  Court  of  First  Instance,  the  Cour 
of  Appeal,  and  the  Plenary  Court; 

(b)  the  Procuracy; 

(c)  the  Secretariat; 

(d)  the  Board  on  Clemency;  and 

(e)  the  Standing  Committee  of  States  parties  to  this 
Convention,  hereinafter  referred  to  as  the  Standing  Committee. 

Commentary 

Reference  is  made  to  Section  8.4,  where  the  general 
considerations  for  the  different  organs  of  the  Tribunal  are 

presented . 

It  should  be  noted  that  the  term  "Tribunal"  is  used 
throughout  the  report  to  describe  the  entire  entity  which  is 
created  by  the  Convention  and  which,  once  it  is  set  up, 
should  be  considered  as  a  subject  under  international  law 
(cf .  Section  5) . 

The  question  as  to  which  organ  is  competent  to  act  on  behalf 
of  the  Tribunal  has  to  be  deduced  from  the  Convention  and  the 
Rules  of  the  Tribunal.  The  highest  administrative  organ  is 
obviously  the  Standing  Committee.  But  important  decisions 
could  also  be  taken  by  the  Secretariat  or  be  delegated  to  the 
Secretary  or  other  members  of  the  staff.  Other  decisions  -  in 
particular  in  the  judicial  field  -  would  be  taken  by  the 
Court,  yet  others  by  the  Procuracy.  The  intention  is, 
however,  that  it  must  always  appear  which  organ  has  made  a 
particular  decision,  e.g.  "The  Court  of  First  Instance  of  the 
War  Crimes  Tribunal  for  the  Former  Yugoslavia  orders  etc.  -  - 


189 


148 


Sometimes  reference  is  made  to  the  "jurisdiction  of  the 
Tribunal".  In  this  context  the  concept  jurisdiction  is  used 
in  a  wide  sense  and  not  only  with  reference  to  the  Court.  As 
an  example  could  be  mentioned  the  instance  where  the 
Procuracy  decides  not  to  prosecute  in  a  particular  case, 
because  this  authority  thinks  that  the  matter  falls  outside 
the  jurisdiction  as  defined  by  the  Convention.  If  this 
decision  is  not  appealed  against,  it  will  be  final  as  far  as 
the  Tribunal  is  concerned. 

The  term  "the  Court"  is  used  to  describe  all  three 
appearances  which  the  Court  can  assume.  It  is  also  used  to 
describe  the  Court  of  First  Instance  or  the  Court  of  Appeal 
if  there  is  no  risk  of  a  misunderstanding. 

The  term  "Plenary  Court"  may  be  criticized  for  not  being 
altogether  accurate.  Normally  this  term  is  used  to  describe 
meetings  of  all  judges  of  a  Court  which  primarily  adjudicates 
cases  in  Chambers  composed  of  a  limited  number  of  the  judges 
serving  on  the  Court.  The  purpose  of  the  plenary  meeting 
could  be  to  decide  administrative  matters  but  also 
jurisdiction,  e.g.  to  hear  a  particularly  important  case  or 
to  decide  in  a  case  where  the  Court  might  wish  to  deviate 
from  precedence  created  by  judgments  in  Chambers  or  where 
there  is  a  risk  that  Chambers  will  arrive  at  different 
decisions  in  cases  of  a  similar  character.  However,  the 
concept  "Plenary  Court"  could  be  used  in  this  context  without 
creating  a  misunderstanding.  Separate  plenary  meetings  are 
not  foreseen,  neither  of  the  judges  of  the  Court  of  First 
Instance  nor  of  the  judges  of  the  Court  of  Appeal  (although 
there  could  be  arguments  tor  plenary  meetings  of  the  Court  of 
Appeal).  Other  suggestions  could  be  "Joint  Plenary  Court", 
"General  Court"  or  "the  Court  en  banc". 

As  to  other  questions,  reference  is  made  to  the  Commentary  to 
the  articles  governing  the  organs  of  the  Tribunal. 
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Article  5 
Legal  Capacity 


The  Tribunal  shall  enjoy  in  the  territory  of  each  of  the 
States  parties  to  this  Convention  such  legal  capacity  as 
may  be  necessary  for  the  exercise  of  its  functions  and  the 
fulfilment  of  its  purposes. 


Commentary 

An  international  organ  of  the  kind  foreseen  in  the  draft 
Convention  must  be  able  to  assume  rights  and  obligations  and 
to  act  as  a  subject  under  international  law.  A  provision  of 
the  present  kind  is  therefore  necessary.  In  this  case  Article 
104  of  the  UN  Charter  has  been  used  as  a  model.  The  question 
which  organ  is  competent  to  act  on  behalf  of  the  Tribunal  has 
to  be  deduced  from  the  Convention  and  the  Rules  of  the 
Tribunal  (cf.  Commentary  to  Article  4). 

Article  6 
Seat 

1.  The  seat  of  the  Tribunal  shall  be  established  at  ... 

2.  The  Court  may  upon  approval  of  the  Standing  Committee 
meet  in  the  territory  of  any  State  party  to  this 
Convention. 

I 
1 
Commentary 

Reference  is  made  to  Section  8.5.  As  appears  from  this 
Section  the  Rapporteurs  think  that  the  question  of  the  seat 
of  the  Tribunal  needs  careful  consideration. 

CHAPTER  II  -  THE  COURT 

A.  THE  COURT  OF  FIRST  INSTANCE 

Article  7 

Appointment  of  Judges 


1.    Each  State  party  to  this  Convention  shall  appoint, 
within  two  months  following  its  entry  into  force,  two 
judges,  both  of  whom  shall  be  nationals  of  that  State. 
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A  State  which  becomes  party  to  this  Convention  after  its 
entry  into  force  shall  appoint  its  judges  within  thirty 
days  following  the  entry  into  force  of  this  Convention  for 
the  State  concerned. 

2.  The  judges  shall  have  no  official  function  on  the 
Tribunal  until  they  are  called  to  serve  on  the  Court  of 
First  Instance  by  the  Standing  Committee. 

3.  Judges  shall  be  persons  of  high  moral  character  and 
have  the  legal  competence  and  qualifications  required  for 
appointment  to  a  criminal  court  of  their  States. 

4.  In  the  event  of  death  or  resignation  or  if  there  is  a 
vacancy  for  any  other  reason,  the  State  concerned  shall 
appoint  a  new  judge.  The  term  of  office  of  the  new  judge 
shall  be  the  remainder  of  the  terra  of  office  of  the 

predecessor . 

5.  The  names  of  the  judges  shall  be  notified  to  the 
Secretary  of  the  Tribunal,  who  shall  enter  them  into  a 
list,  which  shall  be  communicated  to  each  State  party  to 

this  Convention. 


Corr.Tient  ary 

The  provisions  of  this  article  reflect  the  considerations  in 
Section  8.4.  Obviously  there  are  a  number  of  solutions  to  the 
question  of  appointment  of  judges.  The  proposals  which  the 
Rapporteurs  have  studied  foresee  that  contracting  States 
should  elect  judges  from  lists  submitted  by  the  States.  This 
is  obviously  a  solution  which  is  designed  to  meet  the 
standard  required  by  an  international  criminal  court  with 
general  jurisdiction.  In  the  present  case  it  should  suffice 
that  States  appoint  two  judges,  both  of  whbm  shall  be 
nationals  of  the  State  in  question.  In  view  of  the 
circumstances  States  are  certain  to  give  careful 
consideration  to  their  appointments.  The  preparation  of  lists 
with  a  number  of  names  for  the  Standing  Committee  to  choose 
from  would  risk  creating  confusion  rather  than  ascertaining 
quality  and  independence. 

The  possibility  of  entrusting  the  Standing  Committee  with  the 
power  to  raise  the  number  of  judges  to  be  appointed  by  States 
parties  to  the  Convention  should  be  considered  in  the  further 
deliberations . 
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A  special  feature  of  the  proposal  is  that  the  judges  shall 
have  no  official  function  on  the  Tribunal  until  they  are 
called  to  serve  on  the  Court.  The  reason  for  this  has  been 
explained  in  Section  8.4. 

Rules  on  competence  and  qualifications  are  laid  down  in 
paragraph  3.  In  corresponding  provisions  of  other  drafts 
there  is  a  reference  to  knowledge  of  international  law.  No 
doubt,  knowledge  of  international  law  in  addition  to  the 
requirements  proposed  in  paragraph  3  would  be  of  great 
importance.  This  is,  however,  not  specifically  included  in 
the  provision.  The  reason  is  that  in  view  of  the  tasks  which 
the  judges  are  facing  it  is  more  important  that  they  are  well 
acquainted  with  the  adjudication  of  criminal  cases  in  their 
respective  States.  Once  the  Tribunal  is  set  up,  the  main 
feature  of  the  work  of  the  Court  will  be  very  similar  to  the 
work  in  an  ordinary  criminal  court  at  the  national  level.  A 
demonstrated  ability  to  deal  in  a  competent  and  expedient 
manner  with  complex  criminal  cases  ought  therefore  to  carry 
particular  weight.  Judges  with  such  qualifications  will  no 
doubt  rapidly  acquaint  themselves  with  the  international 
elements  of  the  work. 

A  delicate  question  is  whether  States  parties  to  the 
Convention  in  the  territory  of  the  former  Yugoslavia  should 
be  permitted  to  appoint  judges.  Normal  practice  when 
international  courts  are  set  up  is  that  a  State  which  is  a 
party  to  a  matter  before  such  a  court  would  have  the  right  to 
appoint  a  judge  to  sit  on  the  court  (if  such  judge  is  not 
already  on  the  panel).  In  the  present  case  it  is  different, 
since  the  State  is  not  a  party  to  the  proceedings.  In  view  of 
the  circumstances  it  might  ,also  for  other  reasons  be  wise  to 
take  another  stand  in  the  present  case.  The  problem  is 
already  indicated  by  the  President  of  the  Republic  of 
Bosnia-Herzegovina  (cf.  Annex  4,  item  6), 

Paragraphs  4  and  5  should  speak  for  themselves.  It  is 
necessary  to  have  appointed  judges  listed  in  an  orderly 
manner,  since  the  Standing  Committee  must  always  without 
delay  be  in  a  position  where  it  can  call  additional  judges  to 
serve  on  the  Court. 
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Article  8 
Terms  of  Office 


1.  Judges  shall  be  appointed  for  a  term  of  five  years. 

They  may  be  re-appointed  once. 

2.  A  judge  shall  continue  in  office  beyond  his  term  in 
order  to  complete  work  on  any  pending  matter  in  which  he 
was  involved  until  final  disposition  of  that  matter. 

3.  In  the  case  of  the  resignation  of  a  judge,  the 
resignation  shall  be  addressed  to  the  President  of  the 
Tribunal,  who  shall  transmit  it  to  the  Standing  Committee. 
This  transmission  shall  make  the  place  vacant. 


Commentary 

As  appears  the  term  of  office  is  five  years.  The  Rapporteurs 
think  that  this  period  is  long  enough  in  order  for  judges  to 
gain  experience  and  develop  their  skills  in  a  new  environment 
with  the  task  of  adjudicating  serious  cases,  many  of  which 
will  involve  repulsive  details.  On  the  other  hand,  the  term 
must  not  be  too  long,  since  this  may  discourage  competent 
candidates  from  accepting  a  candidacy  for  the  Court.  If  the 
term  is  coupled  with  the  possibility  of  re-appointment  once, 
sufficient  flexibility  should  be  created. 

The  provision  in  paragraph  2  reflects  a  normal  procedure  in 
any  court  and  is  designed  to  assure  process  economy. 

Paragraph  3  should  need  no  particular  explanation.  The 
President  of  the  Tribunal  is  defined  in  Article  21. 

Article  9 
Solemn  Declaration 

Each  judge  shall,  before  taking  up  his  duties,  make  a 
solemn  declaration  in  open  court  that  he  will  perform  his 
functions  impartially  and  conscientiously. 

Commentary 

The  need  for  this  provision  is  obvious.  The  formulation  of 
the  declaration  could  be  laid  down  in  the  Rules  of  the 
Tribunal . 
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Article  10 

Privileges  and  Immunities 


The  judges  shall  enjoy,  while  performing  their  functions 
in  the  territory  of  the  States  parties  to  this  Convention, 
the  privileges  and  immunities  accorded  to  members  of  the 
International  Court  of  Justice. 


Comjnentarv 

Article  19  of  the  Statute  of  the  International  Court  of 
Justice  lays  down  that  the  members  of  the  Court,  when  engaged 
on  the  business  of  the  Court,  shall  enjoy  diplomatic 
privileges  and  immunities. 

Article  10  of  the  present  draft  accords  the  same  privileges 
and  immunities  to  the  judges.  The  present  provision,  however, 
is  limited  to  the  territory  of  the  States  parties  to  this 
Convention.  This  is  the  same  solution  as  was  chosen  for  the 
Stockholm  Convention  on  Conciliation  and  Arbitration  within 
the  CSCE.  It  may  be  that  it  is  obvious  that  a  treaty  as 
foreseen  by  the  Rapporteurs  cannot  commit  any  other  States 
than  those  parties  to  the  Convention.  If  the  CSCE  option  (see 
above  under  "General  Remarks"  and  "Title  and  Preamble")  is 
chosen,  it  might  be  preferable  to  use  the  same  wording  in 
both  conventions. 

More  detailed  rules  on  the  present  subject-matter  are  needed. 
Since  the  question  is  studied  presently  in  relation  to  the 
Stockholm  Convention,  it  is  advisable  to  await  the  result  of 
these  deliberations  before  the  matter  is  developed  further  in 
this  context. 

As  for  the  Procurator-General,  the  Secretary  and  other 
officers  and  employees  of  the  Tribunal  reference  is  made  to 
Article  51. 
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Article  11 
Occupation  of  Judges 


1.  Once  appointed  judges  may  not  have  any  occupation  or 
business  other  than  that  of  a  judge  in  the  State  from 
which  they  have  been  appointed,  or  a  member  of  the  faculty 
of  a  university.  Judges  shall  not  engage  in  any  activity 
which  interferes  with  their  judicial  functions  at  the 
Tribunal  and  avoid  any  appearance  of  lack  of  impartiality. 

2.  Any  doubt  on  this  point  shall  be  settled  by  the 
decision  of  the  Plenary  Court. 


CommentarY 

A  provision  of  this  kind  is  found  in  other  drafts,  which 
however  deal  with  an  international  criminal  court  with 
general  jurisdiction.  The  Rapporteurs  think  that  it  is 
appropriate  to  include  such  a  provision  also  in  the  present 
Convention.  The  need  is  obvious  in  case  the  judge  is  called 
to  serve  on  the  Court.  However,  the  Rapporteurs  think  that 
the  provision  should  be  observed  also  by  judges  who  are 
appointed  but  still  waiting  to  be  called  to  serve  on  the 
Court. 

If  there  is  doubt,  the  decision  should  rest  with  the  Plenary 
Court.  In  order  not  to  create  unnecessary  deliberations 
within  the  Plenary  Court,  this  body  should  concentrate  on 
matters  which  concern  judges  called  to  serve.  Other  cases 
could  be  dealt  with  through  the  advice  of  the  President.  One 
could  of  course  consider  making  the  qualification  "Any  doubt 
on  this  point  with  respect  to  a  iudoe  called  to  serve  on  the 
Court  of  First  Instance  shall  be  settled  etc.". 

Article  12 
Disability  of  Judges 

«      A  judge  shall  perform  no  function  on  the  Tribunal 
with  respect  to  any  matter  in  which  he  may  have  had  any 
involvement  prior  to  his  appointment  to  the  Tribunal,  nor 
with  respect  to  any  matter  involving  actual,  apparent  or 
potential  conflict  of  interest. 
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Commentary 

The  provisions  in  Article  12  and  Article  13  are  modelled 
after  similar  provisions  in  the  ILC  draft  (See  under  "General 
Remarks").  As  far  as  Article  12  is  concerned  special 
reference  is  made  to  the  appointment  to  the  Tribunal.  One 
could  also  indicate  the  point  in  time  when  the  judge  is 
called  to  serve. 

The  reference  to  the  Tribunal  means  that  the  provision  has  a 
bearing  not  only  on  the  functions  that  the  judge  has  on  the 
Court  but  also  any  other  function  which  he  may  have  to  assume 
under  the  Convention,  e.g.  in  the  Plenary  Court  or  as 
Supervising  Judge  (cf.  Article  47).  The  latter  question  could 
certainly  be  discussed.  Should  a  judge  be  disqualified  to  act 
as  Supervising  Judge,  if  the  supervision  concerns  judgments 
in  which  he  has  taken  part?  If  this  question  is  answered  in 
the  affirmative,  the  Supervising  Judge  may  never  be  allowed 
to  sit  in  a  Chamber,  and  those  serving  as  Supervising  Judge 
could  hence  never  have  any  experience  of  adjudicating  cases 
before  the  Court  of  First  Instance.  The  present  provision 
leads  to  this  result.  If  the  fact  that  the  Supervising  Judge 
has  participated  in  a  judgment  should  not  disable  him  from 
dealing  with  the  matter  as  Supervising  Judge,  Article  12  will 
have  to  be  redrafted;  the  Court  of  First  Instance  could 
substitute  the  Tribunal  in  the  text. 

The  questions  which  the  judges  have  to  ask  themselves  under 
this  provision  are  otherwise  not  different  from  those  that 
they  normally  will  have  to  consider  in  their  day  to  day  work 
at  the  national  level. 

Article  13 
DisQualif ication  of  Judges 


1.  A  judge  who  considers  that  he  should  not  participate 
in  a  particular  proceeding  shall  so  inform  the  President 
of  the  Plenary  Court,  who  may  excuse  the  judge. 

2.  A  party  to  a  proceeding  may  submit  that  a  judge 
should  not  participate  in  a  particular  proceeding.  Such 
submission  shall  be  addressed  to  the  President  of  the 
Plenary  Court. 
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3.  If  the  President  of  the  Plenary  Court  upon  receipt  of 
a  submission  under  paragraph  2  or  of  his  own  motion 
considers  that  a  judge  should  not  participate  in  a 
particular  proceeding,  the  President  shall  so  advise  the 
judge. 

4.  If  the  President  of  the  Plenary  Court  and  the  judge 
disagree  on  issues  referred  to  in  this  Article,  the 
Plenary  Court  shall  decide. 


Commentary 

Cf .  Commentary  to  Article  12.  The  most  Bignificant  feature  of 
this  provision,  which  is  also  a  deviation  from  the  model,  is 
that  a  judge  is  not  free  to  decide  all  on  his  own  whether  he 
should  be  disqualified  or  not.  The  reason  is  that  it  may  not 
be  appropriate  to  leave  such  desicions  entirely  to  the 
individual  judge.  If  he  has  good  reasons,  there  should  be  no 
problem  to  substantiate  them.  It  should  however  be  noted  that 
many  cases  will  be  difficult  and  involve  elements  of  a  more 
unpleasant  kind  then  in  general.  It  could  therefore  be 
tempting  for  judges  to  avoid  such  cases.  Even  if  the  judges 
can  be  presumed  to  accept  the  situation  in  which  they  find 
themselves,  it  may  nevertheless  be  a  restraining  factor  if  it 
could  be  left  to  the  President  to  excuse  a  judge  who 
considers  that  he  should  not  participate  in  a  particular 
proceeding.  The  mere  fact  that  the  judge  would  have  to  enter 
into  a  discussion  with  the  President  may  be  an  element  which 
would  make  him  consider  a  second  time  whether  he  has  valid 
reasons  to  raise  the  matter  of  disqualification. 

Questions  of  disqualification  can  otherwise  be  raised  by  a 
party  to  a  proceeding  and  by  the  President  ex  officio. 

As  appears  from  paragraph  4  the  idea  is  that  the  Plenary 
Court  shall  decide  on  these  matters  in  all  cases  where  the 
President  and  the  judge  disagree  on  the  issues  dealt  with  in 
the  present  article. 
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Article  14 
Dismissal  of  Judges 


1.  A  judge  may  be  removed  by  a  unanimous  vote  of  the 
Plenary  Court  for  incapacity  to  fulfil  his  functions. 

2.  The  President  of  the  Court  shall  transmit  such 
decision  to  the  Standing  Committee.  This  transmission 
shall  make  the  place  vacant. 


Commentary 

A  Convention  establishing  a  Tribunal  would  have  to  include  a 
provision  of  the  present  kind.  If  the  Plenary  Court  considers 
that  additional  provisions  are  necessary,  these  provisions 
could  be  laid  down  in  the  Rules  of  the  Tribunal. 

Article  15 

Emoluments 

The  Standing  Committee  shall  determine  the  salary  of 
judges . 

Commentary 

The  determination  of  the  salary  of  the  judges  is  obviously  a 
matter  for  the  Standing  Committee.  To  this  decision  is 
connected  a  number  of  other  questions  which  have  to  be 
solved,  in  particular  questions  of  pension,  insurance, 
matters  related  to  the  family  of  the  judge  etc.  Guidance 
could  here  be  found  in  rules  laid  down  for  the  International 
Court  of  Justice  and  the  European  Court  of  Justice  in 
Luxembourg.  Naturally  regard  would  have  to  be  taken  to  the 
term  of  office  of  the  judges  and  other  significant  features 
that  distinguish  the  service  on  the  Tribunal  established  by 
the  Convention  from  service  on  other  international  organs. 
The  Rapporteurs  presume  that  this  matter  needs  looking  into 
by  special  expertise,  familiar  with  this  particular 
subject-matter.  Reference  is  also  made  to  the  Financial 
Protocol  (Annex  2  to  draft  Convention) . 
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The  size  of  the  salary  is  obviously  a  decisive  factor  for  the 
cost  of  the  Tribunal.  This  matter  is  dealt  with  in  Section 
8.10. 

In  this  context  it  should  be  noted  a  question  which  has  not 
been  treated  elsewhere,  namely  the  question  how  to  deal  with 
disputes  that  may  arise  between  a  judge  or  another  employee 
of  the  Tribunal  and  the  Tribunal  itself.  In  international 
organizations  such  disputes  are  normally  dealt  with  by 
special  organs  set  up  under  the  statute  of  the  organization. 
With  respect  to  the  United  Nations  reference  could  be  made  to 
the  United  Nations  Administrative  Tribunal.  The  Appeals  Board 
has  a  similar  function  within  the  Council  of  Europe.  In  the 
European  Community  the  Court  of  Justice  is  entrusted  to  deal 
with  such  disputes  under  Article  179  of  the  Treaty  of  Rome. 

This  matter  has  not  been  examined  in  depth,  since  it  may  be 
too  detailed  at  this  stage.  However,  it  is  important  not  to 
create  unnecessary  bureaucracy,  and  therefore  it  might  be  an 
advantage  if  matters  of  the  actual  kind  could  be  dealt  with 
at  the  national  level,  either  before  the  courts  of  the  State 
from  which  the  person  in  question  comes,  if  this  is  a  State 
party  to  the  Convention,  or  before  the  national  courts  of  the 
State  in  which  the  seat  of  the  Tribunal  is  established.  If 
this  is  not  possible,  for  reasons  which  there  has  not  been 
proper  time  to  investigate,  other  solutions  might  be 
feasible.  An  idea  which  could  be  mentioned  is  an  agreement 
between  the  Tribunal  and  the  Council  of  Europe  where  the 
latter  undertakes  to  put  the  Appeals  Board  at  the  disposal  of 
the  Tribunal.  Is  should  be  stressed  that  this  is  only  an 
idea,  and  the  legal  implications  of  such  an  agreement  have 
not  been  analyzed. 

Article  16 
Chambers 


1.    For  the  consideration  of  ^ach  case  brought  before  it 
the  Court  of  First  Instance  shall  consist  of  a  Chamber 
composed  of  three  judges. 
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2.  Election  of  the  judges  to  the  Chambers  shall  be  by 
the  Plenary  Court  by  lot. 

3.  The  President  of  the  Court  shall  request  the  Standing 
Committee  to  call  judges  to  serve  on  the  Court  of  First 
Instance  when  the  need  arises.  The  answer  to  this  request 
by  the  Standing  Committee  shall  be  within  thirty  days  of 
the  request. 


Commentary 

Reference  is  made  to  Section  8.4,  Paragraph  1  contains  the 
basic  provision  that  the  Court  of  First  Instance  shall 
exercise  its  judicial  functions  in  Chambers,  composed  of 
three  judges.  To  further  explain  the  reasons  for  this 
provision  it  could  be  added  that  it  is  necessary  that  the 
Court  of  First  Instance  can  exercise  its  functions  in  such  a 
way  that  due  process  is  observed  but  that  at  the  same  time 
expedience  and  efficiency  are  secured.  To  the  Rapporteurs  a 
number  of  three  judges  seems  the  most  appropriate  to  achieve 
this  result,  in  particular  in  view  of  the  fact  that  the 
Convention  foresees  a  Court  of  Appeal  which  consists  of  a 
Chamber  composed  of  five  judges. 

The  Rapporteurs  have  reflected  on  entering  provisions  on 
substitute  judges  to  assure  that  a  Chamber  is  not 
disqualified  because  of  the  fact  that  a  judge  is  taken  ill  or 
is  prevented  from  serving  in  a  case  which  the  Court  has 
already  started  to  hear.  However,  they  doubt  that  this  is  a 
normal  procedure  at  the  national  level.  If  a  case  is  of 
particular  proportions,  it  might  naturally  be  wise  to  assure 
that  the  hearing  must  not  be  repeated,  in  case  a  judge  would 
fall  ill  or  be  prevented  from  serving  on  the  Chamber  for 
other  reasons.  An  extra  judge  could  be  called  to  serve  in  the 
Chamber  in  such  cases.  This  matter  could  however  be  left  to 
the  Rules  of  the  Tribunal. 

The  proposed  composition  is  designed  for  instances  where  the 
Chamber  adjudicates  a  case  or  otherwise  hands  down  decisions 
of  a  particular  important  character.  It  is  normal  for  courts 
to  make  decisions  on  various  questions,  in  particular 
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procedural  matters,  before  the  case  is  heard  by  the  full 

court.  In  such  cases  it  is  normal  practice  that  the  presiding 

judge  or  one  of  the  judges  of  the  Chamber  is  competent  to 

make  the  decision.  This  is  a  matter  to  be  dealt  with  in  the 
Rules  of  the  Tribunal. 

Paragraph  2  deals  with  election  of  judges  to  the  Chambers 
among  those  appointed  by  the  States  parties  to  the  Convention 
and  called  to  serve  by  the  Standing  Committee.  In  order  to 
maintain  confidence  in  the  system  it  is  prescribed  that  the 
election  shall  be  by  the  Plenary  Court  to  secure  that  all 
judges  can  be  present  and  ascertain  that  the  election  is 
conducted  in  a  correct  manner.  To  avoid  allegations  that  the 
elections  are  in  favour  of  candidates  from  certain  States, 
the  Rapporteurs  suggest  that  the  election  should  be  by  lot. 

with  respect  to  paragraph  3  reference  is  made  to  Section  8.4. 
It  is  the  duty  of  the  President  of  the  Court  to  assess  with 
the  assistance  of  the  Secretariat  the  need  to  call  additional 
judges  to  serve  on  the  Court  of  First  Instance.  In  order  to 
make  it  possible  for  them  to  make  the  proper  assessments  it 
is  necessary  to  lay  down  a  point  in  time  within  which  the 
Standing  Committee  is  obliged  to  answer  to  a  request  of  the 
kind  foreseen.  Since  this  puts  an  obligation  on  the  Standing 
Committee,  it  is  not  possible  to  deal  with  the  matter  in  the 
Rules  of  the  Tribunal.  A  period  of  thirty  days  should  be 
sufficient  for  the  Standing  Committee  to  evaluate  the 
situation  and  to  take  a  decision,  if  necessary  accompanied 
with  additional  allocation  of  budgetary  means. 

Article  17 
Decision-making 


1.  The  decisions  of  the  Chambers  shall  be  taken  by  a 
majority  of  their  members,  who  may  not  abstain  from 
voting . 

2.  In  the  event  that  there  is  no  majority,  the  judges 
shall  make  a  renewed  effort  in  order  to  arrive  at  a 
decision.  If  this  is  not  possible,  the  vote  of  the 
presiding  judge  shall  prevail. 
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Commentary 

Paragraph  1  lays  down  that  decisions  of  the  Chambers  shall  be 
taken  by  a  majority  of  their  members.  It  is  obvious  that  all 
members  have  to  participate  in  the  vote.  A  common  feature  to 
voting  in  courts  is  that  votes  are  taken  on  different 
matters.  If  this  is  the  situation,  a  judge  who  finds  himself 
in  minority  in  the  decision  on  a  particular  question  must 
participate  in  the  voting  on  a  subsequent  matter  with  the 
proviso  that  he  was  outvoted  in  the  preceding  vote.  It  will 
probably  be  necessary  to  lay  down  rules  in  this  respect,  but 
this  could  be  left  to  the  Rules  of  the  Tribunal. 

The  provision  in  paragraph  2  deals  with  the  situation  when 
there  is  no  majority.  If  all  three  judges  on  the  Chamber  end 
up  on  a  different  vote,  the  rule  laid  down  in  the  present 
paragraph  means  that  the  vote  of  the  presiding  judge  shall 
prevail.  This  rule  appears  in  other  drafts  studied.  To  the 
present  article  is  added  an  obligation  upon  the  judges  to 
make  a  renewed  effort  to  arrive  at  a  decision,  even  if  this 
may  be  considered  self-evident. 

It  should  be  pointed  out  that  in  some  States  the  rule 
presented  in  this  article  is  not  applied  in  matters 
concerning  criminal  law,  at  least  not  if  the  decision 
concerns  punishment.  In  case  of  a  split  vote  in  such  matters, 
the  opinion  which  is  more  lenient  to  the  sentenced  person 
shall  prevail  instead.  This  question  should  be  discussed 
further'with  a  view  to  the  possible  inclusion  of  such  a 
provision  in  Article  17. 

B.  THE  COURT  OF  APPEAL 

Article  18 
Appointment  of  Judges 

1.    Each  State  party  to  this  Convention  shall  appoint, 
within  two  months  following  its  entry  into  force,  one 
judge  of  appeal  who  shall  be  a  national  of  that  State.  A 
State  which  becomes  party  to  this  Convention  after  its 
entry  into  force  shall  appoint  its  judge  of  appeal  within 
thirty  days  following  the  entry  into  force  of  this 
Convention  for  the  State  concerned. 
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2.  The  judges  of  appeal  shall  have  no  official  function 
on  the  Tribunal  until  they  are  called  to  serve  on  the 
Court  of  Appeal  by  the  Standing  Committee. 

3.  Judges  of  appeal  shall  fulfil  the  requirements  laid 
down  in  Article  7,  paragraph  3.  In  addition,  they  shall 
fulfil  the  requirements  for  appointment  to  a  criminal 
court  of  appeal  of  their  States. 

4.  In  the  event  of  death  or  resignation  or  if  there  is  a 
vacancy  for  any  other  reason,  the  State  concerned  shall 
appoint  a  new  judge  of  appeal.  The  term  of  office  of  the 
new  judge  of  appeal  shall  be  the  remainder  of  the  term  of 
office  of  the  predecessor. 

5.  The  names  of  the  judges  of  appeal  shall  be  notified 
to  the  Secretary  of  the  Tribunal,  who  shall  enter  them 
into  a  list,  which  shall  be  communicated  to  each  State 
party  to  this  Convention. 


Commentary 

Reference  could  in  this  context  be  made  to  Section  8.4  and  to 
the  Commentary  to  Article  7. 

The  special  requirement  under  paragraph  3  should  be  observed, 
namely  that  the  judges  of  appeal  shall  fulfil  the 
requirements  for  appointment  to  a  criminal  court  of  appeal  of 
their  States.  It  should  go  without  saying  that  documented 
experience  of  service  on  such  courts  should  carry  great 
weight  when  appointment  is  considered.  To  serve  on  the  Court 
of  Appeal  will  in  many  respects  differ  from  service  on  the 
Court  of  First  Instance.  In  particular  there  will  be  a  number 
of  procedural  questions,  which  require  special  experience  to 
be  dealt  with  in  an  appropriate  manner.  Even  if  the  judges 
will  be  recruited  from  different  States,  it  can  be  expected 
that  they  will  soon  find  many  common  experiences  which  they 
can  use  as  a  basis  for  their  work  within  the  Tribunal.  One 
can  also  assume  that  most  appeal  court  judges  have  served  in 
lower  instances  in  their  countries  and,  thus,  that  they  have 
experience  also  of  adjudicating  cases  at  that  level. 

A  particular  problem  is  connected  with  the  initial  operation 
of  the  Tribunal.  In  order  for  the  Tribunal  to  become 
effective  it  is  necessary  to  have  a  Plenary  Court.  This  means 
that  judges  must  be  called  to  serve  on  the  Court  of  Appeal, 
although  there  would  obviously  be  some  time  before  this  Court 
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is  seized  with  its  first  case.  However,  one  should  not  expect 
that  the  judges  of  appeal  will  have  nothing  to  do  in  the 
beginning.  On  the  contrary,  there  would  be  a  number  of  issues 
-  in  particular  connected  with  the  Rules  of  the  Tribunal  -  in 
which  the  judges  of  appeal  could  engage  themselves.  Once 
appealed  cases  start  coming  in,  the  Court  of  Appeal  will 
become  quickly  involved  in  the  adjudication  of  cases.  In  view 
of  the  character  of  the  cases  to  be  tried  by  the  Tribunal,  it 
can  be  foreseen  that  the  number  of  appeals  will  be 
considerable;  the  Rapporteurs  are  fully  aware  of  the  fact 
that  persons  sentenced  to  serve  long  terms  in  prison  are 
likely  to  appeal  to  the  very  last  instance. 

With  respect  to  paragraphs  4  and  5  reference  is  made  to  the 
Commentary  to  Article  7. 

Article  19 

Chambers 


1.  For  the  consideration  of  each  case  brought  before  it 
the  Court  oi.   Appeal  shall  consist  of  a  Chamber  composed  of 
five  judges  of  appeal. 

2.  The  Standing  Committee  shall  elect  one  Chamber  and 
two  alternate  judges  of  appeal  by  lot.  Should  the  need 
arise,  the  Standing  Committee  shall  elect  two  Chambers  and 
two  alternate  judges  of  appeal  by  lot. 

3.  If  there  is  a  need  for  more  than  two  Chambers,  the 
provisions  of  Article  16,  paragraphs  2  and  3  shall  apply 
mutatis  mutandis. 


Commentary 

Reference  is  made  to  Section  8.4  and  to  the  Commentary  to 
Article  16. 

As  appears,  a  Chamber  of  the  Court  of  Appeal  is  composed  of 
five  judges  of  appeal.  Also  in  this  context  one  could 
contemplate  having  substitute  or  alternate  judges.  This  is  a 
matter  for  the  Rules  of  the  Tribunal. 
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With  reference  to  the  Commentary  to  Article  4  the  question 
could  be  raised  whether  there  should  be  a  possibility  for  the 
Court  of  Appeal  to  meet  as  a  Plenary  Court.  Judging  from 
national  experience  one  could  certainly  argue  with  merit  that 
such  a  possibility  should  be  introduced.  At  the  same  time  one 
should  be  careful  not  to  establish  a  too  complex  system;  the 
present  proposal  may  seem  complex  enough  to  States.  There  is 
of  course  the  risk  that  two  Chambers  can  arrive  at  different 
solutions  and  that  there  would  be  a  need  for  an  institution 
to  create  the  appropriate  precedence  to  solve  the  matter.  It 
is  to  be  feared,  however,  that  the  possibility  of  plenary 
meetings  of  the  Court  of  Appeal  would  engage  all  the  judges 
of  appeal  too  often  and  for  too  long  periods  to  the  detriment 
of  the  well-functioning  of  the  Tribunal  as  a  whole.  An 
assessment  of  the  advantages  and  disadvantages  has  led  to  the 
conclusion  that  there  should  be  no  possibility  for  the  Court 
of  Appeal  to  meet  in  plenary  sessions. 

As  appears  from  paragraph  2  the  system  of  electing  judges  for 
the  Chambers  of  the  Court  of  Appeal  is  different  from  that  of 
the  Court  of  the  First  Instance.  The  reason  is  the  effort  to 
make  the  system  as  flexible  as  possible.  At  the  outset  one 
Chamber  of  the  Court  of  Appeal  should  suffice,  provided  that 
two  extra  judges  are  elected  so  as  not  to  create  a  situation 
where  a  quorum  would  not  be  reached  because  of  illness  or 
other  reasons.  In  this  situation  there  will  be  no  room  for 
the  Plenary  Court  to  elect  judges  of  appeal  for  the  Chamber; 
the  decision  by  the  Standing  Committee  to  call  the  judges  to 
serve  would  in  fact  decide  the  composition  of  the  Chamber. 
Paragraph  2  is  drafted  so  as  to  provide  for  two  Chambers  of 
the  Court  of  Appeal  with  two  alternate  judges  of  appeal  in 
addition.  In  case  the  Convention  would  enter  into  force  upon 
twelve  ratifications,  all  twelve  judges  of  appeal  appointed 
would  have  to  serve  on  the  Court  of  Appeal.  The  decision  by 
the  Standing  Committee  would  then  mean  only  that  the 
Committee  elects  by  lot  the  judges  to  serve  on  either  Chamber 
and  which  two  judges  should  serve  as  alternate  judges  with 
the  possibility  of  joining  one  or  the  other  Chamber  as  the 
need  arises. 
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If  there  is  a  need  for  more  than  two  Chambers,  paragraph  3  is 
applicable.  If  the  proposal  by  the  Rapporteurs  is  followed, 
this  provision  cannot  be  applied  unless  there  are  at  least 
fifteen  ratifications.  In  this  situation  the  number  of  judges 
of  appeal  is  large  enough  to  allow  for  the  same  procedure  as 
prescribed  for  the  election  of  judges  to  Chambers  of  the 
Court  of  First  Instance  in  Article  16,  paragraphs  2  and  3 
mutatis  mutandis. 

Obviously  one  of  the  judges  of  appeal  would  have  to  serve  as 
presiding  judge  of  the  Chamber.  It  is  equally  obvious  that 
the  President  of  the  Plenary  Court  should  act  as  presiding 
judge  in  one  of  the  Chambers.  If  it  is  considered  necessary, 
a  provision  to  the  latter  effect  could  be  introduced  into  the 
Convention.  Otherwise  the  matter  could  be  left  to  the  Rules 
of  the  Tribunal. 

Article  20 
Other  Provisions 


The  provisions  of  Articles  8-15  and  17  shall  apply  to  the 
Court  of  Appeal  mutatis  mutandis. 


Commentary 

This  provision  means  that  what  is  prescribed  for  the  Court  of 
First  Instance  with  respect  to  terms  of  office,  solemn 
declaration,  privileges  and  immunities,  occupation  of  judges, 
disability  of  judges,  disqualification  of  judges,  dismissal 
of  judges,  emoluments  and  decision-making  shall  apply  also  to 
the  Court  of  Appeal  with  the  necessary  adjustment,  i.e. 
mutatis  mutandis. 

If  the  President  of  the  Plenary  Court,  who  is  one  of  the 
judges  of  appeal,  should  find  himself  in  a  situation  where  he 
is  unable  to  make  a  decision  because  the  matter  concerns 
himself,  the  function  of  the  President  should  be  exercised  by 
the  vice-  President  (cf.  Article  21).  Likewise  the 
vice-president  would  have  to  chair  the  Plenary  Court,  if  this 
Court  has  to  take  a  decision  which  concerns  the  President.  If 
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further  rules  are  needed  in  this  respect,  they  could  be  laid 
down  in  the  Rules  of  the  Tribunal,  Normally  additional 
criteria  -  in  case  the  President  and  the  vice-President  are 
unable  to  chair  a  meeting  -  would  be  the  oldest  in  office.  If 
this  is  not  sufficient  to  distinguish  between  the  candidates, 
the  most  senior  judge  should  take  the  chair. 

With  respect  to  emoluments  the  States  parties  to  the 
Convention  might  wish  to  offer  judges  of  appeal  a  higher 
salary  than  the  judges  of  the  Court  of  First  Instance.  The 
President  and  the  vice-President  might  be  offered  an  annual 
nominal  retainer  in  addition  to  their  salary. 

C.  THE  PLENARY  COURT 

Article  21 
Constitution  and  Functions 

1.  All  the  judges  called  to  serve  on  the  Court  of  First 
Instance  and  the  Court  of  Appeal  constitute  the  Plenary 
Court. 

2.  The  Plenary  Court  shall  elect  from  among  the  judges 
of  appeal  a  President  and  a  vice-President.  The  President 
shall  serve  for  a  term  of  two  years,  and  may  be 
re-elected,  although  not  for  more  than  two  consecutive 
terms . 

3.  The  Plenary  Court  shall  decide  on  matters  entrusted 
to  it  by  this  Convention. 

4.  A  quorum  of  twelve  judges  shall  suffice  to  constitute 
'  the  Plenary  Court.  The  Rules  of  the  Tribunal  may  lay  down 

a  higher  number. 

5.  The  decisions  of  the  Plenary  Court  shall  be  taken  by 
a  majority  of  the  judges  participating  in  the  vote.  Those 
abstaining  shall  not  be  considered  participating  in  the 
vote.  In  the  event  of  a  tied  vote,  the  vote  of  the 
President  shall  prevail. 

6.  In  case  this  Convention  lays  down  special  rules  on 
the  decision-making  procedure  of  the  Plenary  Court,  such 
rules  shall  apply  instead  of  paragraph  5. 
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Commentary 

Reference  is  made  to  Section  8.4  and  to  the  Commentary  to 
Article  4 . 

With  respect  to  paragraph  1  it  should  be  noted  that  only 
judges  of  the  two  instances  called  to  serve  constitute  the 
Plenary  Court.  This  is  again  a  feature  of  the  flexibility 
which  the  Rapporteurs  have  endeavoured  to  build  into  their 
proposal.  It  would  of  course  be  possible  to  call  also  the 
remaining  appointed  judges  to  serve  on  the  Plenary  Court. 
However,  it  is  doubtful  whether  this  would  be  advisable.  On 
the  contrary,  it  would  neutralize  the  idea  of  leaving  the 
calling  of  judges  to  serve  on  the  Court  to  the  Standing 
Committee.  At  least  at  the  initial  stage,  the  Plenary  Court 
would  have  to  spend  some  time  drafting  Rules  of  the  Tribunal. 
This  means  that  all  judges  who  serve  on  the  Plenary  Court 
must  be  available.  If  that  is  the  case,  all  the  judges 
appointed  might  just  as  well  be  called  to  serve  on  the 
respective  Court.  The  way  paragraph  1  is  drafted  leaves  it  to 
the  Standing  Committee  to  decide  on  how  many  judges  should  be 
called  to  serve.  That  number  also  constitutes  the  Plenary 
Court. 

Paragraph  2  contains  the  rules  on  election  of  President  and 
Vice-President.  The  term  of  office  is  set  to  two  years  only, 
in  order  to  give  the  Plenary  Court  the  option  of  considering 
the  Presidency  at  relatively  short  intervals.  The  provision 
provides  for  a  maximum  period  of  six  years.  It  might  be 
preferable  not  to  set  any  time  limit  for  re-election. 

The  functions  of  the  Plenary  Court  is  indicated  in 
paragraph  3.  Matters  entrusted  to  the  Plenary  Court  appear  in 
Articles  13  (matters  concerning  disqualification  of  judges). 
Article  14  (dismissal  of  judges).  Article  16  (election  of  the 
judges  to  tne  Chambers  of  the  Court  of  First  Instance), 
Articles  19  and  20  (similar  decisions  with  respect  to  the 
Court  of  Appeal),  Article  23  (removal  of  Procurator-General), 
Article  25  (removal  of  the  Secretary),  Article  49  (the 
drawing  up  of  Rules  of  the  Tribunal),  and  Article  51 
(revocation  of  immunity). 
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The  reference  to  the  Convention  in  this  paragraph  should  also 
include  the  Rules  of  the  Tribunal,  which  may  entrust  matters 
to  the  Plenary  Court.  This  should  follow  without  express 
mentioning  in  the  provision. 

Paragraph  4  prescribes  a  quorum  of  twelve  judges.  The 
proposal  is  founded  on  the  assumption  that  seven  judges  of 
appeal  and  at  least  nine  judges  of  the  Court  of  First 
Instance  would  be  called  to  serve.  It  is  evident  that,  if 
more  judges  are  called  to  serve  on  the  Court,  it  is  necessary 
to  raise  the  number  of  judges  to  constitute  the  quorum.  In 
order  to  create  the  necessary  flexibility,  this  matter  is 
left  to  the  Rules  of  the  Tribunal.  A  proper  indication  could 
be  that  a  quorum  should  not  be  less  than  two  thirds  of  the 
judges  called  to  serve  on  the  Court. 

Paragraph  5  lays  down  that  decisions  of  the  Plenary  Court 
shall  be  taken  by  a  majority.  The  model  for  this  provision  is 
to  be  found  in  the  Convention  on  Conciliation  and  Arbitration 
within  the  CSCE.  It  is  designed  to  avoid  any  uncertainty  with 
respect  to  judges  who  are  present  (and  consequently  are 
counted  when  the  question  of  quorum  is  to  be  decided)  but  who 
may  choose  not  to  participate  in  the  vote.  A  provision 
obliging  the  judges  to  participate  is  probably  not 
appropriate,  since  they  may  have  perfectly  valid  reasons  not 
to  participate  in  a  particular  vote  in  the  Plenary  Court. 

As  appears,  the  vote  of  the  President  shall  prevail,  if  there 
is  a  tied  vote.  The  President  obviously  also  refers  to  the 
Vice-President  or  another  judge  of  appeal  who  may  have  to 
chair  a  meeting  of  the  Plenary  Court. 

It  could  naturally  be  discussed  whether  the  vote  of  the 
President  shall  prevail  in  matters  concerning  elections.  A 
more  pertinent  method  in  such  cases  could  be  to  solve  the 
matter  by  drawing  lot. 

From  paragraph  6  appears  that  there  may  be  special  rules  on 
the  decision-making  procedure  of  the  Plenary  Court  (see  e.g. 
Article  23,  which  provides  for  a  two-thirds  vote  or  Article 
14  which  provides  for  a  unanimous  vote;  the  latter  expression 
to  mean  all  judges  present  at  the  meeting  of  the  Plenary  Court). 


210 


169 


CHAPTER  III  -  THE  PROCURACY 


Article  22 
Functions 


The  Procuracy  shall  investigate  and  prosecute  the  crimes 
as  determined  in  scope  by  this  Convention. 


Commentary 

Reference  is  made  to  Section  8.4.  From  this  provision  appears 
that  the  Procuracy  shall  investigate  and  prosecute.  This  role 
is  designed  in  such  a  way  that  the  function  is  very  much  the 
same  as  any  investigative  and  prosecutorial  function  at  the 
national  level  in  many  States.  To  some  States  the  Procuracy 
may,  however,  seem  vested  with  a  wider  competence  than  is  the 
case  in  the  corresponding  situation  at  the  national  level.  In 
particular,  it  should  be  noted  that  a  prosecutor  is  empowered 
to  indict  the  accused  independently  from  the  competence  of 
the  Court. 

It  is  obvious  that  the  Procuracy  will  have  to  work  in  close 
co-operation  with  local  national  authorities.  It  is  for  the 
Procuracy  to  make  the  first  distinction  between  cases  which 
fall  under  the  jurisdiction  of  the  Tribunal  and  cases  which 
do  not,-  and  which  consequently  should  be  left  for  further 
action  at  the  national  level  (cf.  Commentary  to  Article  4). 

Article  23 
The  Procurator-General  and  Members  of  the  Staff  of  the 

Procuracy 


1.    The  Procurator-General  is  the  chief  officer  of  the 
Procuracy  and  the  Chief  Public  Prosecutor.  He  shall  be 
elected  by  the  Standing  Committee  from  a  list  of  at  least 
three  nominees  submitted  by  the  States  parties  to  the 
Convention.  He  shall  serve  for  a  renewable  term  of  five 
years,  barring  resignation  or  removal  by  a  two-third's 
vote  of  the  Plenary  Court  for  incompetence,  conflict  of 
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interest,  or  manifest  disregard  of  the  provisions  of  this 
Convention  or  the  Rules  of  the  Tribunal. 

2.  The  salary  of  the  Procurator-General  shall  be  the 
same  as  that  of  the  judges  of  appeal. 

3.  The  Procuracy  shall  employ  other  prosecutors, 
investigators  and  clerical  staff  as  necessary  to  carry  out 
its  responsibilities  and  consistent  with  the  budget 
established  by  the  Standing  Committee.  The  members  of  the 
staff  of  the  Procuracy  shall  be  appointed  and  removed  by 
the  Procurator-General.  Their  salaries  shall  be  determined 
by  the  Procurator-General  subject  to  the  budget 
established  by  the  Standing  Committee. 


Commentary 

Reference  is  made  to  Section  8.4.  The  name  of  this  function 
could  naturally  be  discussed.  The  Rapporteurs  have  suggested 
"Procurator-General",  but  the  term  "Chief  Public  Prosecutor" 
could  be  used  as  well.  To  make  absolutely  sure  the  meaning  of 
the  term  Procurator-General  the  present  text  contains  the 
explanation  that  he  is  the  chief  officer  of  the  Procuracy  and 
at  the  same  time  Chief  Public  Prosecutor. 

According  to  the  proposal  the  Procurator-General  holds  a  very 
important  position.  In  view  of  this  and  of  his  function  it  is 
suggested  that  his  salary  should  be  the  same  as  that  of  the 
judges  of  appeal  (paragraph  2) . 

As  appears  from  Section  8.4  an  important  task  for  the 
Standing  Committee  is  to  provide  the  Tribunal  with  sufficient 
means  to  perform  its  functions.  This  means  that  the  Standing 
Committee  will  have  to  establish  a  budget,  drawing  up  the 
frame  within  which  the  different  organs  of  the  Tribunal  can 
act.  It  is  for  the  Procuracy  to  employ  the  necessary  other 
prosecutors,  investigators  and  clerical  staff,  but  always 
within  the  budget  established  by  the  Standing  Committee.  For 
the  sake  of  efficiency,  the  decision-making  power  of  the 
Procuracy  as  far  as  appointments,  removals  and  determination 
of  salaries  are  concerned  should  .rest  with  the  Procurator- 
General.  His  function  will  consequently  to  some  extent  be 
administrative,  but  he  must  as  a  matter  of  priority  assume 
the  role  of  Chief  Public  Prosecutor.  Among  his  functions  in 
this  latter  respect  is  to  examine  cases  and  give  directions 


212 


171 


to  other  prosecutors.  He  also  has  to  review  decisions  by 
other  prosecutors  appealed  to  him  (see  Article  35). 

CHAPTER  VI  -  THE  SECRETARIAT 

Article  24 
Functions 

1.  The  Secretariat  is  the  administrative,  financial,  and 
clerical  organ  of  the  Tribunal. 

2.  The  Secretariat  shall: 

(a)  prepare  a  budget  proposal  for  the  ensuing  financial 
year  for  each  of  the  organs  of  the  Tribunal  on  the  basis 
of  the  information  provided  thereto  by  the  other  organs; 

(b)  publish  an  annual  financial  report  and  a  report  on  the 
activities  of  the  Tribunal  on  the  basis  of  information 
provided  by  the  President  of  the  Court  and  the 
Procurator-General;  and 

(c)  perform  any  other  function  provided  in  this  Convention. 

Commentary 

Reference  is  made  to  Section  8.4.  As  appears  the  Secretariat 
shall  support  all  the  organs  established  by  the  Convention. 
Article  24  highlights  two  important  functions,  namely  to 
prepare  budget  requests  and  to  publish  an  annual  financial 
report  (cf.  also  the  Financial  Protocol  under  Article  52). 
These  two  tasks  are  indespensable  since  they  form  the  basis 
of  the  decisions  by  the  Standing  Committee,  which  is 
responsible  for  the  Tribunal  as  a  whole.  In  addition,  the 
Secretariat  shall  perform  any  other  function  provided  in  this 
Convention,  including  the  Rules  of  the  Tribunal.  It  is  to  be 
presumed  that  the  Rules  of  the  Tribunal  will  contain 
substantial  Rules,  governing  the  assistance  by  the 
Secretariat  to  the  Court.  In  fact,  the  Secretary  will  assume 
the  function  of  Registrar  and,  consequently,  the  Secretariat 
must  take  responsibility  for  the  administration  of  the  cases 
before  both  instances  of  the  Court.  It  will  presumably  also 
be  for  the  Secretariat  to  distribute  cases  between  Chambers, 
which  is  a  very  important  function  in  order  to  achieve  a 
reasonable  burden-sharing  between  the  judges  at  both  levels. 
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Such  matters  are  normally  dealt  with  by  a  system  of  random 
distribution,  which  system  also  takes  into  consideration  the 
scope  of  the  cases  distributed;  all  cases  are  certainly  not 
equal  with  respect  to  the  work  which  has  to  be  put  into  them. 

An  important  question  is  also  the  distribution  of  work 
between  the  staff  of  the  Secretariat  and  the  staff  of  the 
Procuracy.  It  is  advisable  -  not  least  because  of  the 
integrity  of  the  Court  -  that  the  staff  of  the  Procuracy 
deals  with  most  administrative  questions  with  respect  to  the 
activities  of  the  prosecutors  and  the  investigators.  No 
doubt,  the  Rules  of  the  Tribunal  will  take  this  into 
consideration. 

Article  25 
The  Secretary  and  Members  of  the  Staff  of  the  Secretariat 

1.  The  Secretary  of  the  Tribunal  is  the  chief  officer  of 
the  Secretariat.  He  is  the  clerk  of  the  Tribunal  as  a 
whole  but  has  a  particular  responsibility  with  respect  to 
the  Court.  He  shall  be  elected  by  the  Plenary  Court  and 
serve  for  a  renewable  term  of  five  years,  barring 
resignation  or  removal  by  the  Plenary  Court  for 
incompetence,  conflict  of  interests  or  manifest  disregard 
of  the  provisions  of  this  Convention  or  the  Rules  of  the 
Tribunal . 

2.  The  salary  of  the  Secretary  shall  be  the  same  as  that 
of  the  judges  of  appeal. 

3.  The  Secretariat  shall  employ  such  staff  as 
appropriate  to  perform  its  functions  consistent  with  the 
budget  established  by  the  Standing  Committee.  The  members 
of  the  staff  of  the  Secretariat  shall  be  appointed  and 
removed  by  the  Secretary.  Their  salaries  shall  be 
determined  by  the  Secretary  subject  to  the  budget 
established  by  the  Standing  Committee. 

Commentary 

Unlike  the  Procurator-General,  who  is  elected  by  the  Standing 
Committee,  the  Secretary  is  elected  by  the  Plenary  Court. 
Even  if  he  is  the  clerk  of  the  Tribunal  as  a  whole,  he  has  a 
special  responsibility  in  regard  to  the  Court,  and  he  must 
always  act  so  as  to  secure  the  independence  and  integrity  of 
the  Court  as  a  judicial  body. 
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With  respect  to  paragraphs  2  and  3  reference  is  made  to  the 
Commentary  to  Article  23,  which  applies  [n^,it;at-.is  mutandis  also 
in  this  context. 

CHAPTER  V  -  THE  STANDING  COMMITTEE 

Article  26 
Functions 

1.  The  Standing  Committee  shall  represent  the  States 
parties  to  this  Convention.  It  shall  perform  the  functions 
expressly  assigned  to  it  under  the  Convention,  and  any 
other  functions  that  it  determines  appropriate  in 
furtherance  of  the  purposes  of  the  Tribunal  and  are  not 
inconsistent  with  the  Convention.  These  functions  may  in 
no  way  impair  the  independence  and  integrity  of  the  Court 
as  a  judicial  body. 

2.  The  Standing  Committee  shall: 

(a)  call  judges  to  serve  on  the  Court; 

(b)  elect  the  Procurator-General; 

(c)  establish  the  annual  budget  of  the  Tribunal; 

(d)  assist  the  Tribunal  in  carrying  out  its  functions; 

(e)  monitor  compliance  by  the  States  parties  with  the 
provisions  of  this  Convention; 

(f)  ensure  compliance  with  judgments  and  other  decisions 
of  the  Court;  and 

(g)  perform  any  other  function  provided  in  this 
Convention. 

Commentary 

Reference  is  made  to  Section  8.4.  It  is  self-evident  that  the 
States  parties  to  the  Convention  must  have  a  body  to 
represent  them  and  to  govern  the  Tribunal.  It  should  be  noted 
that  the  Committee  shall  perform  the  functions  expressly 
assigned  to  it  under  the  Convention,  and  in  addition  other 
functions  that  the  Committee  itself  determines  appropriate. 
This  means  that  it  will  not  be  possible  for  the  Rules  of  the 
Tribunal  to  lay  down  obligations  for  the  Standing  Committee. 
In  drafting  the  Convention  it  is  therefore  important  that 
tasks  which  the  States  parties  to  the  Convention  want  the 
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Committee  to  undertake  are  laid  down  in  the  text  of  the 
Convention. 

At  the  national  level  it  is  essential  to  observe  the  delicate 
balance  between  the  administration  of  the  court  system  and 
the  independence  and  integrity  of  the  courts  as  judicial 
bodies.  The  same  must  apply  under  the  Convention.  It  falls 
upon  the  Standing  Committee  to  ascertain  that  sufficient 
means  are  put  to  the  disposition  of  the  organs  of  the 
Tribunal.  At  the  same  time  it  is  necessary  for  the  Standing 
Committee  to  examine  independently  budget  requests  -  also 
from  the  Court.  If  these  requests  are  not  always  met,  this 
will  be  the  responsibility  of  the  Committee  and  must  not  be 
said  to  impair  the  independence  and  integrity  of  the  Court. 
On  the  other  hand,  the  Committee  has  no  power  to  intervene  in 
the  judicial  work  or  to  lay  down  rules  or  directives  with 
respect  to  this  work. 

Since  the  draft  Convention  vests  the  Tribunal  with  exclusive 
jurisdiction  over  the  crimes  punishable  under  the  same,  it  is 
necessary  to  have  an  efficient  administration  of  the  system. 
This  does  not  differ  from  the  requirements  with  respect  to 
the  system  of  administration  of  justice,  which  has  to  be 
ascertained  at  the  national  level.  It  is  obvious  that  there 
will  be  problems.  Delays  may  occur,  back-logs  may  develop, 
other  problems  may  rise.  The  problems  which  national 
authorities  are  faced  with  in  similar  situations  will  of 
course  be  the  same  at  the  international  level,  with  the 
exception  that  things  are  normally  more  difficult  to  solve  in 
an  international  context  than  at  the  national  level.  It 
should  however  be  underlined  that  if  States  join  and 
establish  an  international  jurisdiction  of  the  kind  foreseen 
in  this  report,  there  must  be  no  question  about  the 
determination  on  the  part  of  those  States  to  fulfil  the 
commitments  under  international  law  which  they  take  upon 
themselves . 

One  of  the  most  prominent  features  of  the  work  of  the 
Standing  Committee  will  therefore  be  to  follow  scrupulously 
the  work  of  the  Tribunal  and  to  foresee  any  actions,  e.g.  the 
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calling  of  additional  judges,  the  allocation  of  additional 
funds  etc.,  which  are  necessary  to  secure  the  smoothe 

operation  of  the  Tribunal. 

Paragraph  2  lays  down  some  of  the  most  important  matters 
which  the  Standing  Committee  shall  deal  with.  It  should  be 
noted  that  sub-paragraphs  (e)  and  (f)  give  the  Standing 
Committee  the  right  to  approach  States  parties  to  the 
Convention  to  ask  for  explanations  in  case  it  is  reported 
that  States  do  not  live  up  to  their  commitments  under  the 
Convention. 

Article  27 
Composition  and  Procedure 


1.  The  Standing  Committee  shall  consist  of  one 
representative  and  one  alternate  representative  appointed 
by  each  State  party  to  this  Convention.  If  no  appointment 
is  made,  the  permanent  representative  to  the  State  where 
the  seat  of  the  Tribunal  is  located  shall  be  regarded  as 
representative. 

2.  The  Standing  Committee  shall  elect  from  among  the 
representatives  a  presiding  officer  and  an  alternate 
presiding  officer.  The  presiding  officer  shall  have  the 
right  to  have  one  or  more  assistants  who  are  not  members 
of  the  staff  of  the  Secretariat. 

3.  The  presiding  officer  shall  convene  regular  meetings 
at  least  twice  a  year  at  the  seat  of  the  Tribunal.  At  the 
request  of  one  third  of  the  representatives  he  shall  call 
extraordinary  meetings.  The  Standing  Committee  can  also 
decide  to  meet  in  a  location  other  than  the  seat  of  the 
Tribunal . 

4.  The  Standing  Com-mittee  may  exclude  from  participation 
at  a  given  session  the  representative  cf  a  State  party 
that: 

(a)  has  failed  to  provide  financial  support  for  the 
Tribunal  in  accordance  with  the  established  budget;  or 

(b)  has  failed  to  carry  out  any  other  obligation  under 
this  Convention. 

5.  The  Standing  Committee  may  form  an  executive  board  or 
any  other  sub-committee  as  it  may  deem  appropriate. 

6.  The  Standing  Com-Tiittee  may  adopt  rules  of  procedure 
as  necessary. 

7.  The  decisions  of  the  Standing  Committee  shall  be 
taken  by  a  majority  of  the  members  participating  in  the 
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vote.  Those  abstaining  shall  not  be  considered 
participating  in  the  vote.  In  the  event  of  a  tied  vote, 
the  vote  of  the  presiding  officer  shall  prevail. 

8.    In  case  this  Convention  lays  down  special  rules  on 
the  decision-making  procedure  of  the  Standing  Committee, 
such  rules  shall  apply  instead  of  paragraph  7. 

Commentary 

Reference  is  made  to  Section  8.4.  As  appears,  it  is  necessary 
for  the  Standing  Committee  to  have  a  presiding  officer.  The 
main  secreterial  function  for  the  Standing  Committee  must 
naturally  be  performed  by  the  Secretariat,  but  it  is  obvious 
that  in  some  matters  it  is  necessary  for  the  Committee  to 
have  a  secretary  independent  from  the  Tribunal.  In  particular 
when  important  matters  concerning  the  budget  of  the  Tribunal 
are  discussed  or  when  elections  are  prepared,  the 
representatives  may  wish  to  deliberate  in  private  with 
appropriate  assistance.  But  normal  procedure  should  be  that 
minutes  and  other  documentation  is  prepared  by  the 
Secretariat . 

The  proposal  lays  down  that  special  representatives  shall  be 
appointed.  If  a  State  party  to  the  Convention  overlooks  to 
make  such  appoinment,  the  permanent  representative  of  that 
State  to  the  State  where  the  seat  of  the  Tribunal  is  should 
be  regarded  as  representative.  The  proposal  also  foresees  a 
rotating  chairmanship.  This  is  naturally  a  matter  to  be 
discussed.  Another  solution  would  be  to  follow  the  system  of 
the  Permanent  Court  of  Arbitration,  which  names  the  Minister 
for  Foreign  Affairs  of  the  host  country  of  the  Permanent 
Court  (the  Netherlands)  to  act  as  chairman.  This  model  would 
perhaps  bring  a  better  continuation  to  the  system. 

The  bureaucracy  around  the  Standing  Committee  could  be 
reduced  to  a  minimum.  The  article  provides  that  the  Standing 
Committee  may  form  an  executive  board  and  may  adopt  rules  of 
procedure,  but  this  is  of  course  not  an  interest  per  se. 

The  provisions  of  paragraph  3  should  be  seen  as  an  idea.  In 
view  of  the  complexity  of  the  subject  matter  it  will  be 
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necessary  for  the  Standing  Committee  to  meet  at  least  twice 
every  year. 

Paragraphs  4  and  7  should  be  self-explanatory.  It  should  be 
noted  that  the  Article  does  not  contain  provisions  on  a 
quorum,  since  such  a  provision  should  not  be  necessary. 

With  respect  to  paragraph  8  reference  is  made  to  the 
Financial  Protocol  (Annex  2  to  the  draft  Convention)  which 
prescribes  a  two-thirds  majority  for  some  of  the  decisions  by 
the  Committee. 

CHAPTER  VI  -  JtJRISDICTION  AND  APPLICABLE  LAW 

Article  28 
Jtirisdiction  and  Applicable  Law 

1.    The  Tribunal  shall,  subject  to  the  provisions  of  this 
Convention,  apply  the  substantive  law  set  forth  in  Annex 

1.  to  be  construed  in  the  light  of  the  pertinent 
international  instruments.  Annex  1  constitutes  an  integral 
part  of  this  Convention. 

2.  With  respect  to  general  substantive  law,  such  as 
rules  on  attempt,  preparation,  conspiracy  and  complicity, 
the  provisions  of  the  Penal  Code  of  the  former  Yugoslavia 
shall  apply.  In  passing  sentence  the  Court  shall  observe 
the  provisions  on  aggravating  or  extenuating  circumstances 
of  the  same  Code. 

3.  In  all  cases   before  the  Tribunal,  the  procedures, 
rules,  and  standards  of  the  Tribunal  shall  apply. 

4.  -If  the  jurisdiction  of  the  Tribunal  is  challenged  by 
a  party  to  the  trial,  the  matter  shall  be  decided  by  the 
pertinent  Chamber  of  the  Court  of  First  Instance  at  once. 
If  it  is  made  later,  the  matter  shall  be  decided  by  the 
Court  at  such  time  as  the  Court  thinks  fit. 

Commentary 

Reference  is  made  to  Section  8.2.  This  provision  could  be 
seen  as  the  foundation-stone  of  the  draft  Convention.  In 
order  to  finalize  this  provision  it  is  necessary  to  make  a 
more  profound  study  of  the  national  legislation  of  the  former 
Yugoslavia  than  the  Rapporteurs  have  been  able  to  do.  It  is 
also  important  to  examine  how  this  legislation  has  been 
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adapted  to  the  legal  system  of  the  new  States  in  the 
territory.  Unfortunately,  none  of  the  Rapporteurs  is  able  to 
read  Serbo-Croatian,  and  there  were  no  translations  into 
English  available  at  the  outset.  They  have,  however,  been 
provided  in  January  1993  with  an  English  translation  of 
additional  parts  of  the  Penal  Code  of  the  former  Yugoslavia. 

In  view  of  the  urgency  of  the  matter  (cf.  Section  1)  the 
Rapporteurs  decided  nevertheless  to  put  forward  their 
proposal;  the  question  of  jurisdiction  and  applicable  law 
will  anyway  have  to  be  studied  in  depth  in  case  a  convention 
is  negotiated. 

The  Rapporteurs  were  satisfied  already  in  October  1992  that 
the  provisions  of  the  Penal  Code  of  the  former  Yugoslavia,  to 
which  reference  is  made  in  this  context,  could  serve  as  a 
basis  for  jurisdiction.  It  is  against  this  background  that 
Annex  1  to  the  draft  Convention  is  formulated.  This  annex 
contains  Articles  141,  142,  144,  150,  and  151  of  the  Penal 
Code  of  the  former  Yugoslavia. 

It  should  be  noted  that  these  provisions  -  which  actually 
mirror  the  corresponding  provisions  of  the  1949  Geneva 
Conventions  etc.  -  cannot  be  applied  without  support  of  other 
substantive  provisions  in  the  domestic  law.  Reference  to  such 
provisions  are  made  in  paragraph  2  of  the  present  article, 
since  it  is  obvious  that  rules  on  attempt  etc.  are  needed  in 
addition  to  the  penal  provisions  enumerated. 

The  question  is,  however,  whether  it  is  not  also  necessary  to 
apply  the  national  rules  on  the  specific  crimes  mentioned  in 
the  articles  enumerated.  This  means  that  the  Court  has  to 
decide  first  of  all  whether  a  particular  act  would  constitute 
e.g.  murder  under  national  law.  In  case  the  Court  finds  that 
this  is  the  case,  it  has  to  examine  further  whether  the 
murder  in  question  would  qualify  under  any  of  the  provisions 
enumerated.  Only  if  that  examination  results  in  an 
affirmative  answer  can  the  Court  find  the  accused  guilty  and 
sentence  him  under  the  Convention. 
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This  means  that  a  number  of  other  national  provisions  will 
have  to  be  examined.  It  is  not  necessary,  however,  to 
enumerate  these  provisions,  since  the  overriding  articles  on 
war  crimes  and  crimes  against  humanity  would  determine  the 
scope  of  jurisdiction. 

As  a  consequence  Annex  1  contains  two  parts,  namely  the 
provisions  of  the  Penal  Code  of  the  Former  Yugoslavia  just 
mentioned  (Section  A)  and  a  general  reference  to  the 
provisions  of  national  law,  which  are  necessary  in  order  to 
apply  the  provisions  enumerated  (Section  B) . 

Against  this  background  the  question  could  be  asked  why 
paragraph  2  of  the  present  article  is  not  also  included  in 
Annex  1.  This  is  a  matter  of  drafting.  Paragraph  2  of  the 
present  article  and  Section  B  of  Annex  1  only  demonstrate  two 
ways  of  dealing  with  the  question  from  a  technical  point  of 
view.  If  a  convention  is  negotiated,  all  these  "secondary" 
provisions  should  be  either  in  Article  28  or  in  Section  B  of 
Annex  1 . 

Paragraph  3  foresees  that  the  Tribunal  has  an  autonomous  set 
of  procedural  laws.  As  appears  from  Article  49,  due 
consideration  to  the  criminal  procedural  rules  of  the  former 
Yugoslavia  should  be  given  when  the  Rules  of  the  Tribunal  are 
drawn  up. 

Paragraph  4  is  to  secure  process  economy.  If  a  matter 
concerning  jurisdiction  is  raised,  a  decision  should  in 
prin'ciple  be  taken  at  once. 

CHAPTER  VII  -  PENALTIES  AND  REMEDIES 

Article  29 
Penalties 


1.    The  Court  shall  have  the  power  to  impose  the 
penalties  provided  for  in  the  Penal  Code  of  the  former 
Yugoslavia.  Such  penalties  include: 

(a)  deprivation  of  liberty; 
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(b)  fines;  and 

(c)  confiscation  of  the  proceeds  of  criminal  conduct. 

2.    The  Court  shall  not  pass  sentence  of  capital 

punishment. 

Commentary 

Reference  is  made  to  Section  8.8.  Much  of  what  has  been  said 
in  the  Commentary  to  Article  28  also  applies  to  the  present 
Article.  A  general  reference  is  made  to  the  Penal  Code  of  the 
former  Yugoslavia.  But  it  is  necessary  to  study  this  question 
more  in  detail  than  the  Rapporteurs  have  been  able  to  do. 

With  reference  to  what  is  said  in  Section  8.8  about 
prescribing  longer  imprisonment  in  cases  where  the 
application  of  the  law  at  the  national  level  would  have  led 
to  capital  punishment,  it  should  be  noted  that  paragraph  2  of 
the  present  article  would  be  the  proper  place  to  regulate 
this  matter. 

A  different  issue  is  whether  it  is  necessary  to  lay  down 
rules  on  punishment  for  crimes  committed  before  the  Tribunal 
itself.  Reference  could  be  made  to  such  acts  as  perjury  and 
contempt  of  court.  Also  it  may  be  necessary  to  prescribe 
sanctions  to  secure  effective  respect  for  subpoenas  and  other 
orders  directed  to  witnesses  and  others  summoned  before  the 
Court  or  ordered  to  make  some  other  performance. 


Article  30 
Remedies 


1.  The  Court  shall  have  the  power  to  order  in  conformity 
with  the  legislation  of  the  former  Yugoslavia: 

(a)  restitution  of  property;  and 

(b)  provision  for  damages. 

2.  The  Court  may  decide  not  to  hear  matters  referred  to 
in  paragraph  1,  if  this  would  impede  or  delay  the  criminal 
case  with  which  the  Court  is  seized. 
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Commentary 

This  provision  should  be  seen  as  a  corollary  to  Article  33. 
Reference  is  therefore  made  to  the  Commentary  to  that  article. 

Also  in  the  present  article  reference  is  made  to  the 
legislation  of  the  former  Yugoslavia.  In  this  context, 
however,  the  treaty-maker  has  more  discretion  than  in  the 
field  of  criminal  law.  It  should  therefore  be  examined  more 
in  detail  whether  it  is  necessary  to  make  this  reference  or 
whether  one  could  rely  on  general  principles  of  law. 

The  term  "remedies"  could  certainly  be  put  in  question.  An 
alternative  could  be  "compensation  order",  although  this 
concept  may  have  a  more  restricted  meaning  in  common  law. 
Under  all  circumstances  the  idea  is  that  the  Court  should  be 
in  a  position  to  order  restitution  of  property  and 
compensation  in  straightforward  cases  where  the  matter  is 
obvious  or  where  liability  and  quantum  are  clear. 

As  appears  from  the  Commentary  to  Article  33  the  whole  idea 
of  protecting  the  civil  interests  of  victims  needs  careful 

consideration. 
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CHAPTER  VIII  -  GENERAL  PROVISIONS  ON  PROCEDURE 

Article  31 
Judicial  Guarantsp;; 

An  individual  charged  with  a  crime  under  the  provisions  of 
this  Convention  shall  be  entitled  without  discrimination 
to  the  guarantees  provided  for  in  the  International 
Covenant  on  Civil  and  Political  Rights  and  the  European 
Convention  on  Human  Rights. 

Commentary: 

The  Rapporteurs  first  considered  modelling  this  provision 
after  Article  8  in  the  ILC  draft  Code  of  Crimes  against  the 
Peace  and  Security  of  Mankind.  They  came  to  the  conclusion, 
however,  that  it  is  less  pertinent  to  re-draft  provisions 
which  are  in  force  and  which  in  fact  form  the  basis  for  most, 
if  not  all,  national  rules  in  this  field.  They,  therefore, 
decided  that  a  general  reference  to  the  International 
Covenant  on  Civil  and  Political  Rights  and  to  the  European 
Convention  on  Human  Rights  was  a  more  prudent  way  of 
ascertaining  judicial  guarantees.  The  purpose  of  Article  31 
should  be  to  serve  as  a  norm  which  the  Plenary  Court  has  to 
observe  when  the  Rules  of  the  Tribunal  are  established  and 
which  the  organs  of  the  Tribunal  shall  apply  directly  as  lex 
superiorly; .  if  needed.  The  case-law  of  the  European  Court  of 
Human  Rights  should  be  noted  in  this  context. 

Article  32 

Double  Jeopardy 

1.  No  person  who  has  been  tried,  acquitted,  or  convicted 
by  the  Court  shall  be  subsequently  tried  for  the  same 
crime  in  any  court  within  the  jurisdiction  of  any  State 
party  to  this  Convention. 

2.  A  person  who  has  been  tried  in  any  national  court 
shall  not  be  tried  again  for  the  same  crime  before  the 
Tribunal . 
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Commentary 

This  article  contains  the  important  provision  on  double 
jeopardy  or  non  bis  in  idem.  Paragraph  1  deals  with  the 
situation  that  a  person  has  been  tried,  aquitted  or  convicted 
by  the  Court,  the  latter  meaning  the  Court  of  First  Instance 
or  the  Court  of  Appeal,  as  the  case  may  be.  The  compliance 
with  this  provision  should  not  cause  any  problems,  provided 
that  States  loyally  follow  the  same.  If  the  Court  is 
organized  in  the  way  that  the  Rapporteurs  have  suggested, 
they  see  no  reason  why  States  parties  should  not  have  full 
confidence  in  the  jurisdiction  of  the  Court. 

Paragraph  2  deals  with  the  opposite  situation:  a  person  who 
has  been  tried  at  the  national  level  shall  not  be  tried  again 
for  the  same  crime  before  the  Tribunal.  The  word  Tribunal  is 
intentional,  since  the  situation  should  be  observed  already 
by  the  prosecutors.  If  they  find  that  the  provision  is 
applicable,  they  would  of  course  be  under  the  obligation  to 
decide  not  to  take  up  the  matter. 

It  should  be  observed  that  paragraph  2  makes  reference  to 
"any  national  court".  This  is  obvious,  since  the  Tribunal 
must  observe  the  principle  of  ne  bis  in  idem  irrespective  of 
where  the  person  has  been  tried.  It  is  different  under 
paragraph  1,  since  the  Convention  cannot  lay  down  obligations 
on  other  States  than  States  parties  to  the  Convention. 

In  this  "context  should  be  highlighted  a  question  which  is  not 
addressed  in  the  text  of  the  treaty,  namely  the  case  where  it 
is  obvious  that  the  trial  at  the  national  level  has  been 
fraudulent  or  that  the  sentence  in  no  way  reflects  the 
gravity  of  the  act  for  which  the  person  in  question  has  been 
convicted.  The  question  has  been  partly  addressed  by  the  ILC 
in  the  draft  Code  of  Crimes  (cf.  Article  9  of  that  draft).  It 
would  seem,  however,  that  a  number  of  the  substantive 
solutions  that  arrive  from  the  ILC  provision  can  be  called  in 
question.  The  Rapporteurs  have  refrained  from  making  any 
drafting  exercises  in  this  field.  It  should  be  pointed  out 
that  if  a  "safety  clause"  is  introduced,  making  it  possible 
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for  the  Tribunal  to  examine  cases  which  have  been  tried  in  an 
unsatisfactory  manner  at  the  national  level,  it  will  be 
necessary  to  introduce  into  Article  32  a  provision  to  the 
effect  that  the  Court,  in-  passing  its  sentence,  shall  deduct 
any  penalty  imposed  and  implemented  as  a  result  of  a  previous 
conviction  at  the  national  level  for  the  same  act. 

Article  33 
Rights  and  Interests  of  the  virt-im 

The  rights  and  interests  of  the  victim  of  a  crime  shall  be 
protected.  In  particular,  a  victim  shall  have: 

(a)  the  opportunity  to  participate  in  the  criminal 
proceedings  in  accordance  with  the  provisions  of  this 
Convention  and  the  Rules  of  the  Tribunal;  and 

(b)  the  right  to  claim  restitution  of  property  and 
appropriate  compensation. 

Commentary 

The  question  of  rights  and  interests  of  the  victim  is  an 
important  issue  which  has  to  be  deliberated  thoroughly  before 
the  Tribunal  is  established.  It  is  necessary  to  streamline 
the  work  of  the  Tribunal  to  the  greatest  extent  possible,  not 
least  because  of  the  costs  involved  in  trials  at  the 
international  level.  At  the  same  time  the  rights  and 
interests  of  the  victims  which  national  courts  are  obliged  to 
guarantee  must  be  -  at  least  to  a  certain  extent  -  observed 
also  by  the  Tribunal.  It  is  evident  that  if  all  their  rights 
and  interests  cannot  be  protected  by  the  Tribunal,  the 
"residual"  rights  and  interests  must  be  observed  at  the 
national  level.  Any  failure  on  the  part  of  national  organs  in 
this  field  cannot  be  attributed  to  the  Tribunal. 

The  Rapporteurs  have  highlighted  two  items  in  the  article, 
namely  the  opportunity  to  participate  in  the  criminal 
proceedings  and  the  right  to  protect  civil  interests  to  a 

certain  extent. 

In  the  view  of  the  Rapporteurs  the  first  item  must  be 
observed,  since  the  criminal  proceedings  are  the  only  ones 
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which  will  take  place.  Once  the  matter  is  adjudicated  by  the 
Court,  the  matter  is  finally  dealt  with,  and  the  victim  will 
have  no  opportunity  of  reverting  to  the  matter  before  any 
other  court,  neither  at  the  national  level  nor  at  the 
international  level. 

The  second  item  is  more  questionable.  No  doubt,  it  will  be  a 
major  undertaking  for  the  Tribunal  if  victims  are  allowed 
also  to  bring  their  civil  interests  before  the  Court.  The 
Rapporteurs  have  not  made  any  comparative  studies,  but  they 
are  aware  that  it  is  current  practice  in  many  States  that 
victims  can  protect  their  civil  interests  in  conjunction  with 
criminal  cases.  The  most  common  situation  is  that  the  victim 
claims  compensation  if  he  has  been  injured  or  suffered 
damages  as  a  consequence  of  the  crime  committed.  This  is,  no 
doubt,  in  many  cases  good  process  economy;  the  victim  may 
sometimes  even  be  assisted  by  the  prosecutor. 

The  question  is  whether  victims  should  be  permitted  to 
protect  their  civil  interests  also  before  the  Tribunal.  The 
rules  of  the  draft  Convention  imply  that  victims  will  be 
given  some  assistance,  since  they  would  probably  have  very 
limited  possibilities  of  bringing  their  cases  before  courts 
at  the  national  level.  In  many  cases  it  is  also  doubtful 
whether  they  will  be  indemnified  even  if  they  are  accorded 
compensation.  On  the  other  hand,  there  may  be  established 
regimes  for  compensation  of  victims  under  which  it  would  be 
important  for  them  to  be  able  to  present  judgments  in  their 
favour.  One  category  of  claims  which  would  warrant  the 
provision  in  sub-paragraph  (b)  is  claims  for  restitution  of 
property.  This  category  of  claims  might  be  common,  and  it  is 
obvious  that  the  victims  have  a  great  interest  in  having 
these  matters  examined  and  decided  upon  by  the  Court. 

It  is,  however,  evident  that  States  establishing  an 
international  Tribunal  have  a  wide  discretion  in  the  present 
context.  Obviously,  it  is  necessary  to  protect  the  Tribunal 
from  being  overloaded  with  claims  of  a  civil  character, 
although  connected  to  criminal  cases.  It  must  therefore  be 
for  the  Court  to  decide  whether  it  is  in  a  position  to  hear 
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such  a  matter.  It  may  also  be  that  the  costs  for  the  Tribunal 
would  be  without  proportion  in  relation  to  the  scope  of  a 
particular  claim.  Article  30,  paragraph  2  should  be  seen 
against  this  background.  If  the  Court  is  not  in  a  position  to 
hear  a  particular  matter,  it  would  fall  upon  the  Court  to 
declare  the  matter  inadmissible  and  refer  the  plaintiff  to 
courts  at  the  national  level. 

CHAPTER  IX  -  CRIMINAL  INQUIRY  AND  INITIATION  OF  THE  PROCESS 

Article  34 
Criminal  Inquiry 


1.  A  criminal  inquiry  shall  be  conducted  as  soon  as 
there  is  reason  to  believe  that  a  crime  falling  within  the 
jurisdiction  of  the  Tribunal  has  been  committed. 

2.  The  Procurator-General  shall  appoint  one  of  the 
prosecutors  of  the  Procuracy  to  conduct  fhe   inquiry  in  the 
capacity  of  Public  Prosecutor. 

3.  The  Public  Prosecutor  shall  have  the  right  to  call 
witnesses  for  examination,  to  request  evidence  and  to  call 
experts . 

4.  The  person  subject  to  inquiry  shall  have  the  right  to 
be  heard  in  respect  of  the  complaint.  He  shall  also  have 
the  right  to  be  assisted  at  the  inquiry  by  a  counsel  of 
his  own  choice,  to  submit  information,  and  to  inspect  any 
document  introduced  during  the  inquiry. 

5.  The  Public  Prosecutor  may  request  national 
authorities  of  States  parties  to  this  Convention  to  assist 
in  the  performance  of  his  function  and  to  supply  relevant 
information. 

6.  A  State  party  to  this  Convention  shall  render  such 
assistance  in  conformity  with  the  Convention  and  with 
national  law. 


Commentary 

No  doubt  the  provisions  on  the  criminal  inquiry  and  the 
initiation  of  the  process  will  cause  much  discussion.  A 
number  of  options  could  certainly  be  contemplated,  and  it  is 
natural  that  those  who  participate  in  such  a  discussion  will 
continously  refer  to  their  domestic  rules  and  practice.  A 
fair  amount  of  openmindedness  will  probably  be  needed  in 
order  to  arrive  at  a  decision  in  this  important  matter. 
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As  appears  from  Section  8.4  the  Rapporteurs  recommend  that  an 
independent  prosecutorial  system  is  implemented.  Such  a 
system  would  mean  that  the  judges  of  the  Court  will  not  be 
involved  in  the  indictment  procedure. 

The  responsibility  for  the  criminal  inquiry  rests  according 
to  the  proposal  with  the  Procuracy.  The  preliminary  work 
should  be  conducted  by  the  investigators  connected  to  the 
Procuracy. 

The  Rapporteurs  realize  that  the  provisions  of  the  present 
Article  govern  a  focal  point  if  a  Tribunal  is  set  up.  The 
first  step  to  be  taken  is  to  examine  all  reports,  containing 
information  from  various  sources,  which  have  been  presented 
by  different  organizations.  The  information  gathered  by  the 
UN  Expert  Commission  under  Security  Council  Resolution  780 
(1992)  will  be  important  in  this  context  (cf.  Section  8.3). 

Paragraph  1  contains  the  important  provision  which  puts  an 
obligation  on  the  Procuracy  to  open  an  inquiry  as  soon  as 
there  is  reason  to  believe  that  a  crime,  falling  wihtin  the 
jurisdiction  of  the  Tribunal,  has  been  committed.  Again  "the 
Tribunal"  is  employed,  since  it  would  be  for  the  Prosecutor 
to  decide  in  the  first  instance  whether  to  open  an  inquiry  or 
not.  If  the  assessment  is  that  the  Court  would  ultimately 
declare  the  case  inadmissible,  the  Prosecutor  must  naturally 
draw  the  consequences  and  decide  not  to  engage  the  resources 
of  the  Procuracy. 

One  important  question  which  should  be  observed  in  the  future 
work  is  whether  there  should  be  some  equivalence  to  what  is 
normally  provided  for  at  the  national  level,  namely  the 
possibility  for  some  instance  to  make  decisions  on  abolition 
in  exceptional  cases.  This  is  a  very  delicate  matter,  and  it 
is  certainly  premature  to  discuss  it  more  in  depth  in  the 
present  context.  It  should  however  be  observed  that  a  general 
obligation  to  start  a  criminal  inquiry  and  to  indict  the 
accused  person,  if  the  case  is  reasonably  founded,  may  be  too 
inflexible.  It  may  therefore  be  wise  to  open  a  narrow 
possibility  to  relieve  the  Procuracy  from  its  duty  which  it 
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otherwise  must  observe  scrupulously  and  without 
discrimination.  As  at  the  national  level,  decision-making  in 
such  cases  would  not  be  vested  in  the  prosecutors  or  in  the 
Court.  An  analogous  application  of  the  system  applied  at  the 
national  level  would  rather  indicate  that  the  decision  should 
lie  with  the  States  parties  to  the  Convention,  possibly 
acting  through  the  Standing  Committee. 

It  is  also  necessary  to  study  more  in  depth  the  Code  of 
Criminal  Procedure  of  the  former  Yugoslavia  to  see  if  there 
are  rules  which  can  be  applied  with  respect  to  the  obligation 
to  prosecute.  Provisions  which  opens  possibilities  not  to 
prosecute  might  be  needed  also  with  respect  to  minors,  old 
and  sick,  and  mentally  retarded. 

As  appears  from  paragraph  2  there  shall  be  a  Public 
Prosecutor  who  is  responsible  for  every  inquiry.  His 
involvement  in  the  actual  work  will  be  dependent  of  the 
category  of  the  case.  Normally,  most  of  the  work  could  be 
dealt  with  by  the  investigators  who  will  in  due  course 
present  the  result  to  the  responsible  prosecutor. 

Paragraph  3  is  a  provision  which  would  normally  govern  the 
rights  of  an  indictment  chamber  of  a  court.  It  is  however 
necessary  that  the  public  prosecutor  is  vested  with  this  same 
power.  Another  matter  is  whether  witnesses  and  experts  are 
under  the  obligation  to  appear  before  the  public  prosecutor. 
Tliis  is  a  matter  which  has  to  be  governed. by  national  law, 
and  a  nStural  solution  would  be  that  these  matters  should  be 
dealt  with  under  normal  rules  of  international  judicial 
assistance. 

The  need  for  paragraph  4  is  obvious  and  should  adequately 
guarantee  the  rights  of  the  person  subject  to  the  inquiry  and 
the  principle  of  "equality  of  arms",  to  be  observed  later  in 
the  process. 

Paragraph  5  gives  the  prosecutor  the  right  to  make  requests 
to  national  authorities.  The  provision  is  limited  to  the 
States  parties  to  the  Convention.  This  limitation  could  be 
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discussed.  The  corresponding  obligation  for  the  States 
appears  in  paragraph  6.  Reference  is  in  this  context  also 
made  to  Articles  53-58. 

Article  35 
Initiation  of  the  Process 


1.  Having  regard  to  the  facts  established  at  the 
criminal  inquiry,  the  Public  Prosecutor  shall  either: 

(a)  terminate  the  inquiry  against  the  alleged  offender, 
should  the  complaint  or  suspicion  appear  to  be  unfounded 
in  law  or  in  fact,  or 

(b)  decide  to  indict  the  accused  based  on  the  findings  in 
the  inquiry,  if  the  case  is  reasonably  founded  in  fact  and 

law. 

2.  In  the  case  referred  to  in  paragraph  1  (a),  a  State 
party  to  this  Convention  or  an  alleged  victim  may  appeal 
the  determination  to  the  Procurator-General. 

3.  In  the  case  referred  to  in  paragraph  1  (b) ,  the 
Public  Prosecutor  shall  prepare  an  indictment  of  the 
accused  based  on  the  findings  of  the  inquiry  and  shall 
file  it  with  the  Secretary  of  the  Tribunal.  He  shall  also 
be  responsible  for  conducting  the  prosecution  before  the 
Court. 


Commentary 

Paragraph  1  lays  down  the  obligation  for  the  Public 
Prosecutor  either  to  terminate  the  inquiry  or  to  decide  to 
indict  the  accused.  With  respect  to  sub-paragraph  (b)  it  may 
be  necessary  to  expand  the  scope  of  conditions  in  this 
provision.  At  the  national  level  there  are  normally 
possibilities  for  the  prosecutor  not  to  indict  if  certain 
conditions  are  at  hand.  As  an  example  could  be  mentioned  that 
the  accused  is  very  old  or  so  ill  that  it  would  be  inhuman  to 
force  him  to  appear  before  a  court  (cf.  Commentary  to  Article 
34 ,  paragraph  1) . 

From  paragraph  2  follows  that  an  alleged  victim  may  appeal  a 
decision  to  terminate  an  inquiry  to  the  Procurator-General. 
The  question  is  whether  his  decision  should  be  final  as  laid 
down  in  the  draft. 
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With  reference  to  paragraph  3  it  should  be  noted  that 
indictments  shall  be  filed  with  the  Secretary,  and  not  with 
the  Court.  The  Secretary  acts  as  Registrar  and  will  probably 
also  be  responsible  for  the  distribution  of  cases  between  the 
Chambers  of  the  Court  (cf.  Commentary  to  Article  24). 

CHAPTER  X  -  PROCEEDURES  BEFORE  THE  COURT  OF  FIRST  INSTANCE 

Article  36 
^  ■  - ■    Pre-trial  Processes 

1.  The  Public  Prosecutor  may  request  the  Court  of  First 
Instance  to  issue  orders  in  aid  or  development  of  a  case, 
in  particular: 

(a)  warrants  of  arrests; 

(b)  subpoenas; 

(c)  injunctions; 

(d)  search  warrants;  and 

(e)  warrants  for  surrender  of  an  accused  so  as  to  enable 
the  bringing  of  the  accused  before  the  Court. 

2.  Requests  for  such  orders  may  be  granted  without  prior 
notice  to  the  accused,  if  such  notice  would  jeopardize  the 
pursuit  of  justice. 

3.  All  such  orders  shall  be  executed  pursuant  to  the 
relevant  laws  of  the  State  in  which  they  are  supposed  to 
be  executed. 

4.  A  warrant  of  arrest  may  be  issued  when  there  exists  a 
strong  suspicion  on  reasonable  and  probable  grounds  that 
the  accused  person  has  committed  the  alleged  offence  and 
that  the  Tribunal  has  jurisdiction  in  the  case.  Subsequent 
to  the  arrest  of  the  accused,  the  Court  may  request  the 
concerned  State  to  detain  the  accused  or  to  release  him 
provisionally.  The  Court  may  impose  conditions  of 
provisional  release. 

Commentary 

The  provisions  of  this  article  are  similar  to  the  ones  that 
are  normally  found  in  procedural  laws  at  the  national  level. 
The  orders  enumerated  are  of  the  kind  that  the  prosecutor  is 
not  competent  to  decide  upon  them  but  has  to  ask  the  Court 
for  the  necessary  decision.  Once  the  decision  is  taken,  it  is 
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for  the  prosecutor  to  ascertain  that  the  decision  is 
executed.  The  matter  will  thus  fall  under  Article  34  or 
Articles  53-56,  as  the  case  may  be. 

Paragraph  2  opens  the  possibility  to  grant  requests  under 
paragraph  1  without  prior  notice.  It  is  obvious  that  in  many 
cases  such  notice  would  make  the  order  ineffective. 
Corresponding  provisions  can  be  found  in  proceedural  rules  at 
the  national  level. 

Paragraph  3  is  taken  from  one  of  the  drafts  examined,  but  the 
necessity  of  the  provision  could  be  questioned,  since  its 
content  would  apply  anyway. 

As  appears  there  are  no  rules  laid  down  on  the  pre-requisites 
to  be  fulfilled  in  order  that  the  Court  may  issue  the  order 
requested.  However,  since  a  warrant  of  arrest  is  a  very 
serious  intrusion  upon  an  individual,  there  is  one  exception; 
a  provision  with  respect  to  this  measure  is  introduced  in 
paragraph  4.  This  drafting  method  could  be  discussed,  and  the 
provision  may  be  better  placed  in  the  Rules  of  the  Tribunal, 
where  the  pre-requisites  for  the  other  orders  will  probably 
have  to  appear. 

Article  37 

Indictment 

1.  The  indictment  shall  contain  a  concise  statement  of 
the  facts  which  constitute  each  alleged  offence  and  a 
specific  reference  to  the  legal  provisions  under  which  the 
accused  is  charged.  The  Court  may  authorize  amendments  to 
this  indictment  as  regards  the  extent  of  crimes  included. 

2.  The  Court  is  not  bound  to  apply  the  legal  provisions 
which  are  referred  to  by  the  Public  Prosecutor  in  the 
indictment  but  it  may  apply  other  legal  provisions  which 
appear  in  Annex  1  or  in  this  Convention  as  it  may  find 
appropriate  to  the  case  after  having  given  reasonable 
notice  to  the  parties. 

Commentary 

Paragraph  1  lays  down  the  requirements  which  an  indictment 
shall  fulfil.  This  provision  will  obviously  have  to  be 
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discussed  in  depth  if  a  convention  is  negotiated.  In 
particular  the  second  sentence  deals  with  a  difficult  matter, 
which  has  to  be  discussed  thoroughly.  It  is  important  that 
the  Court  takes  a  restrictive  view  in  this  context.  Either 
the  indictments  stand,  with  the  option  that  the  defendant  is 
aquitted,  or  may  the  indictment  be  amended  within  the  scope 
of  the  original  description  of  the  act.  A  decisive  factor  in 
this  context  is  naturally  if  the  amendment  is  made  before  the 
trial  or  once  the  main  hearing  has  started. 

Paragraph  2  lays  down  a  general  provision  in  criminal  law  to 
the  effect  that  the  Court  is  not  bound  to  apply  the  legal 
provisions  to  which  is  referred  in  the  indictment.  It  is  the 
alleged  act  as  such  which  the  Court  has  to  examine.  It  is 
then  for  the  Court  to  decide  under  which  provision  this  act 
should  be  punished.  The  condition  that  the  parties  should  be 
given  notice  is  introduced,  since  it  appears  in  one  of  the 
drafts  studied.  It  could  be  put  in  question  whether  this 
condition  is  necessary  and  whether  such  a  rule  is  generally 
applied. 

Article  38 
Notice  of  Indictment 


1.  The  Court  shall  bring  the  indictment  to  the  notice  of 
the  accused. 

2.  The  Court  shall  not  proceed  with  the  trial  unless 
satisfied  that  the  accused  has  had  the  indictment  and  any 
amendment  thereof  served  upon  him  and  has  had  sufficient 
time  'and  facilities  to  prepare  his  defense. 


Commentary 

This  provision  mirrors  the  normal  procedure  when  an 
indictment  is  brought  to  the  notice  of  the  accused.  It  is  for 
the  Tribunal  to  lay  down  the  more  precise  rules.  Obviously 
assistance  from  other  States  is  needed  in  many  cases,  but  it 
could  also  be  that  the  accused'is  under  arrest  and  in  the 
custody  of  the  Tribunal. 
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Draft  statutes  examined  contain  provisions  to  the  effect  that 
States  should  be  informed  about  indictments.  This  is  a  matter 
which  can  be  discussed  in  a  drafting  process.  The  Rapporteurs 
are  not  convinced  that  such  provision  is  necessary,  but  it 
may  prove  advisable  for  practical  reasons.  In  this  context  it 
should  be  noted  that  States  would  always  be  entitled  to 
assist  their  citizens  when  they  are  brought  before  the  Court. 
Reference  could  be  made  to  the  principles  on  which  the  rules 
of  the  1963  Vienna  Convention  on  Consular  Relations  are 
based. 

Article  39 
Withdrawal  of  Prosecution.  Dismissal  or  Aouittal 

1.  If  the  Public  Prosecutor  withdraws  the  indictment, 
the  Court  shall  dismiss  the  case.  However,  if  the  accused 
so  requests,  the  Court  shall  discharge  him. 

2.  If,  after  hearing  the  case,  the  Court  does  not  find 
sufficient  evidence  of  guilt,  it  shall  acquit  the  accused. 

Commentary 

This  provision  should  be  self-explanatory.  Under  national  law 
an  accused  normally  has  the  right  to  be  discharged  if  the 
indictment  is  withdrawn.  This  means  that  the  prosecutor  does 
not  dispose  over  the  indictment  once  it  has  been  filed  with  a 
court.  Since  the  matter  then  normally  becomes  public  the 
accused  may  think  that  this  is  a  diffamation  and  that  he 
should  therefore  have  the  right  to  be  discharged  by  the  Court. 

Article  40 
Main  Hearing 

1.  _  The  Court  shall  hear  the  case  in  public,  unless  it 
decides  for  reasons  of  public  order  or  the  protection  of 
the  private  life  of  victims  or  to  the  extent  strictly 
necessary  in  special  circumstances  where  publicity  would 
prejudice  the  interests  of  justice  that  the  hearing  shall 
be  held  in  camera. 

2.  The  Court  shall  have  the  right  to  call  witnesses  for 
examination  and  to  request  evidence  from  witnesses  and 
other  appropriate  evidential  material,  and  to  call 
experts.  The  Court  may  call  upon  any  State  to  supply 
information  which  may  appear  to  be  relevant  to  the  case. 
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3.    When  all  evidence  respecting  guilt  and  innocence  has 
been  presented  and  argued  by  the  parties,  the  Court  shall 
close  the  hearing  and  retire  for  deliberations.  These 
shall  take  place  in  private  and  shall  not  be  disclosed. 


Commentary  .  . 

Paragraph  1  reflects  the  obligation  under  international  law 
for  States  to  provide  for  hearings  in  public.  The 
International  Covenant  on  Civil  and  Political  Rights  and  the 
European  Convention  on  Human  Rights  allow  for  exceptions  to 
this  rule,  e.g.  in  the  interest  of  morals,  public  order  or 
national  security  in  a  democratic  society  etc.  (cf.  Article  6 
of  the  European  Convention) .  The  formulation  in  paragraph  1 
is  designed  to  cover  the  variety  of  interests  that  may  have 
to  be  protected  in  the  present  case.  The  provision  needs 
careful  consideration.  The  provision  must  guarantee  i.a.  that 
women  appearing  before  the  Court  as  victims  of  rape  will  not 
have  to  appear  unnecessarily  in  public  before  the  Court. 

Otherwise  this  provision  should  speak  for  itself.  It  is 
evident  that  the  Plenary  Court  may  wish  to  regulate  the  main 
hearing  more  in  detail  in  the  Rules  of  the  Tribunal. 

Article  41 

Judgments 


1.  _  The  Court  shall  announce  its  judgments  orally,  in 
full  or  insummary,  in  open  court.  A  judgment  shall  state, 
in  relation  to  each  accused,  the  reasons  upon  which  it  is 
based. 

2.  The  judgment  shall  contain  the  names  of  the  judges 
who  have  taken  part  in  the  decision.  It  shall  be  signed  by 
the  presiding  judge  and  the  Secretary. 

3.  A  judge  may  issue  a  concurring  or  dissenting  opinion. 
If  such  opinion  is  issued,  the  judgment  shall  contain  the 
same. 

4.  The  judgment  shall  contain  information  on  how  to 
appeal. 

5.  Unless  appealed  the  judgment  shall  be  final. 
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Commentary 

Attention  is  drawn  in  particular  to  paragraph  1  which  is  very 
important,  not  least  from  a  process  economy  point  of  view.  It 
can  be  assumed  that  the  Court  will  seldom  be  in  a  position  to 
hand  down  its  judgment  immediately  upon  the  main  hearing. 
This  means  that  the  Court  will  withdraw  and  that  it  will 
probably  choose  the  method  of  rendering  the  judgment  in 
writing  a  few  days  after  the  main  hearing.  In  this  situation 
one  must  ask  whether  it  is  good  process  economy  that  the 
judgment  shall  be  announced  orally.  The  experience  of  one  of 
the  Rapporteurs,  based  on  some  years'  service  on  a  Court  of 
First  Instance  and  on  a  Court  of  Appeal,  is  that  sentenced 
persons  have  difficulties  in  following  such  an  oral 
representation.  They  are  much  better  served  if  they  can  be 
given  the  sentence  to  read  it  and  to  go  through  it  together 
with  counsel.  The  question  is  therefore  if  there  is  a  general 
policy  interest  that  judgments  should  be  read  out  in  court, 
where  there  would  be  interpretation.  If  not,  another  method 
should  be  chosen,  e.g.  that  the  judgment  is  made  public  at 
the  Secretariat  and  that  copies  are  put  to  the  disposition  of 
the  sentenced  person,  his  counsel,  to  victims  and  counsel  and 
to  the  general  public,  in  particular  journalists.  One  should 
be  careful  not  to  design  the  rules  in  such  a  way  that  scarce 
court-room  and  other  resources  are  occupied  when  it  is  not 
really  necessary.  If  the  sentenced  person  is  in  detention,  he 
must  also  be  brought  once  again  to  the  Court  accompanied  by 
the  necessary  guards. 

CHAPTER  XI  -  PROCEEDURES  BEFORE  THE  COURT  OF  APPEAL 

Article  42 
Initiation  of  the  Process 

1.  Judgments  of  the  Court  of  First  Instance  may  be 
appealed  by  the  accused  upon  written  notice  filed  with  the 
Secretariat  within  thirty  days  of  the  date  on  which  the 
judgment  was  rendered  in  writing. 

2.  The  Procuracy  may  appeal  questions  of  law  in  the  same 
manner  as  an  accused  under  paragraph  1. 
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3.    Other  appeals  against  actions  of  the  Court  of  First 
Instance  may  be  examined  before  a  final  judgment  is  handed 
down  only  if  such  actions  relate  to  procedural  matters. 

Commentary 

Reference  is  made  to  Section  8.4.  The  Rapporteurs  suggest 
that  the  time-limit  for  appeal  should  be  within  thirty  days 
of  the  day  of  the  judgment.  It  should  apply  equally  to  both 
parties. 

It  should  be  noted  that  the  right  for  the  prosecutor  to 
appeal  is  limited  to  questions  of  law.  This  rule  appears  in 
one  of  the  drafts  studied.  It  could  be  argued  that  both 
parties  should  have  equal  opportunities  of  appealing.  The 
stand  which  the  Rapporteurs  has  taken  in  the  draft  is  that  it 
may  suffice  -  if  an  international  organ  is  set  up  -  that  this 
organ  examines  questions  of  evidence  in  one  instance  and  that 
the  prosecution  should  rest,  if  the  Court  of  First  Instance 
finds  in  favour  of  the  accused.  But  there  are  certainly 
arguments  against  this  standpoint. 

This  question  is  connected  with  the  question  whether  the 
victim  should  be  allowed  to  appeal.  The  answer  to  this 
question  is  probably  affirmative,  which  means  that  additional 
provisions  will  have  to  be  introduced  in  the  present  article. 
However,  it  is  necessary  to  distinguish  between  two 
situations:  whether  the  victim  should  be  entitled  to  appeal 
questions  relating  to  the  indictment  (where  the  answer 
probably  should  be  negative,  but  where  there  is  a  strong 
connotation  with  the  prosecutor's  right  to  appeal)  or  whether 
the  right  of  the  victim  should  be  limited  to  questions  which 
concern  his  civil  interests.  Irrespective  of  which  solution 
is  chosen,  the  Court  of  Appeal  may  find  itself  seized  with  a 
case  which  only  concerns  damages  or  a  request  for  restitution 
of  property  or  the  like,  unless  of  course  the  ruling  by  the 
Court  of  First  Instance  should, be  final  in  such  cases. 

Paragraph  3  provides  for  appeals  against  actions  before  the 
judgment  is  handed  down.  This  is  an  issue  which  has  to  be 
dealt  with  in  the  Rules  of  the  Tribunal.  It  should  be 
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observed  that  not  all  procedural  matters  lend  themselves  to  a 
separate  appeal.  In  many  instances  appeal  should  not  be 
allowed  otherwise  than  in  conjunction  with  appeal  against  the 
judgment  as  such. 

Article  43 
The  Trial 


The  provisions  of  Articles  39  and  40  shall  apply  to  the 
Court  of  Appeal. 


Commentary 

In  principle  the  same  rules  should  apply  to  the  trial  in  the 
Court  of  Appeal  as  apply  in  the  Court  of  First  Instance.  It 
is  possible  that  the  present  article  should  be  made  more 
elaborate,  but  the  Court  of  Appeal  should  be  able  to  apply 
the  two  articles  mentioned  mutatis  mutandis.  This  question 
should  however  be  examined  further.  As  an  example  could  be 
mentioned  that,  if  the  public  prosecutor  withdraws  the 
indictment  in  the  Court  of  Appeal,  this  Court  cannot  dismiss 
the  case  only;  if  the  Court  of  First  Instance  has  found  the 
accused  guilty,  the  Court  of  Appeal  must  vacate  this  judgment. 

Article  44 
Judgments  and  Decisions 


1.  Article  41,  paragraphs  1-3  shall  apply  mutatis 
mutandis  to  the  Court  of  Appeal. 

2.  Judgments  and  decisions  by  the  Court  of  Appeal  shall 
be  final. 


Commentary 

Reference  is  made  to  the  Commentary  to  Article  41.  As 
appears,  reference  is  in  this  context  also  made  to  decisions, 
since  it  should  be  made  clear  that  there  is  no  appeal  against 
them  either. 

The  effect  of  a  final  judgment  or  decision  is  that  it  can  be 
executed.  A  number  of  rules,  in  particular  the  rules  on 
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enforcement  and  supervision,  will  then  be  applicable.  The 
States  parties  to  the  Convention  will  then  also  be  under  the 
obligation  to  take  whatever  measures  the  Convention  may 
require  in  order  to  live  up  to  their  commitments  under  the 
treaty. 

Article  45 
Revision  of  Judgments 

1.  An  accused  who  has  been  found  guilty  may  apply  to  the 
Court  of  Appeal  for  revision  of  the  judgment. 

2.  An  application  for  revision  shall  not  be  entertained 
unless  the  Court  is  satisfied: 

(a)  that  a  fact  has  been  discovered  of  such  a  nature  as  to 
be  a  decisive  factor;  and 

(b)  that  this  fact  was,  when  the  judgment  was  given, 
unknown  to  the  Court  and  the  applicant. 

3.  The  Rules  of  the  Tribunal  may  lay  down  other  grounds 
for  revision. 

4.  Revision  proceedings  shall  be  opened  by  a  judgment  of 
the  Court  of  Appeal  expressly  recording  the  existence  of 
the  new  fact  and  recognizing  that  it  is  of  such  a 
character  as  to  lay  the  case  open  to  revision. 

5.  If  revision  proceedings  are  opened,  the  Court  of 
Appeal  may: 

(a)  decide  to  withhold  execution  of  the  judgment; 

(b)  re-open  the  case  and  vacate  the  judgment; 

(c)  re-open  the  case  for  a  new  trial  before  the  Court  of 
Appeal;  or 

(d)  remand  the  case  for  a  new  trial  before  the  Court  of 
First  Instance. 


Commentary 

It  is  a  general  rule  in  procedural  law  that,  even  if  a 
judgment  or  a  decision  is  final  and  there  is  no  more  appeal, 
there  must  nevertheless  be  a  possibility  of  revision. 
Reference  could  be  made  to  national  laws  and  to  Article  61  of 
the  Statute  of  the  International  Court  of  Justice. 
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A  significant  feature  of  the  drafts  which  have  been  studied 
is  that  provision  is  only  made  for  revision  in  favour  of  the 
accused  who  has  been  found  guilty.  Article  45  is  drafted  in 
the  same  manner.  However,  the  question  needs  further 
deliberation;  there  could  be  valid  reasons  to  open  the 
possibility  of  revision  also  to  the  prosecutor  and  maybe  also 
to  the  victim. 

Another  feature  is.  that  the  scope  of  the  provisions  which  may 
be  invoked  is  rather  narrow.  There  is  probably  a  need  for 
more  elaborate  rules  in  this  context  than  appear  in  the    - ' 
various  drafts  presented  earlier.  It  is  against  this 
background  paragraph  3  is  introduced  in  the  present  article. 

The  concept  "revision  proceedings"  is  used  in  an  not    : 
altogether  clear  sense  in  existing  rules  and  earlier  drafts. 
It  would  be  preferable  if  "revision  proceedings"  only 
referred  to  the  proceedings  up  to  the  point  in  time  when  the 
Court  of  Appeal  decides  to  open  the  case  for  revision.  Once 
that  decision  is  taken,  there  might  be  a  new  trial  before  the 
Court  of  Appeal  or  the  Court  of  First  Instance.  These 
proceedings  would  obviously  have  to  follow  the  normal  rules 
applicable  to  these  instances  and  should  not  be  refered  to  as 
"revision  proceedings". 
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CHAPTER  XII  -  ENFORCEMENT  OF  JUDGMENTS 


Article  46 

Enforcement 


1.  Penalties  are  to  be  enforced  on  behalf  of  the  Court 
in  a  State  party  to  this  Convention  which  is  a  successor 
State  to  the  former  Yugoslavia. 

2.  A  penalty  can  also  be  enforced  in  another  State  party 
to  this  Convention,  if  this  State  consents  thereto. 

3.  The  enforcement  shall  be  under  international 
supervision  as  provided  for  in  Article  47  and  the  Rules  of 
the  Tribunal.         ' 

4.  The  Court  may  determine  the  way  in  which  a  sentence 
shall  be  dealt  with  subject  to  paragraphs  5  and  6. 

5.  The  laws  of  the  administering  State  party  to  this 
Convention  as  well  as  its  administrative  regulations 
concerning  the  enforcement  and  execution  of  the  sentence 
shall  apply,  including  conditional  release  or  alternative 
measures  provided  under  its  laws,  subject  to  the 
provisions  of  Article  47,  paragraph  2. 

6.  The  enforcement  of  a  fine  or  a  confiscatory  measure 
shall  be  governed  by  the  laws  and  regulations  mentioned  in 
paragraph  5.  However,  their  proceeds  shall  go  to  the 

Tribunal . 


Commentary 

Reference  is  made  to  Section  8.8.  As  can  be  seen  this 
provision  foresees  execution  in  States  parties  to  the 
Convention  only.  This  solution  should  be  contemplated 
further.  It  might  very  well  be  that  there  should  be  a 
possibility  to  have  enforcement  entrusted  also  to  third 
States.  A  condition  must  however  be  that  there  are 
satisfactory  guarantees  that  the  enforcement  will  be  just  and 
that  it  will  not  be  used  to  circumvent  the  system  established 
by  the  Convention.  A  case  where  a  third  State  could  be 
involved  is  when  foreigners  have  committed  crimes  falling 
under  the  jurisdiction  of  the  Tribunal  in  the  territory  of 
the  former  Yugoslavia.  General  rules  on  treatment  of 
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prisoners  might  indicate  that  such  persons  should  be 
transferred  to  their  own  countries,  in  order  that  they  may 
not  be  completely  cut  off  from  their  homelands  and,  in 
particular,  their  families  during  the  time  when  they  are 
serving  their  sentences.  Existing  conventions  on  transfer  of 
prisoners  should  be  examined  in  this  context.  However,  under 
no  circumstances  should  it  be  accepted  that  States  solicit 
execution  of  sentences  and  take  care  of  prisoners,  if  one  can 
suspect  that  the  purpose  is  to  circumvent  the  Convention. 

The  main  rule  is,  however,  that  persons  convicted  to 
imprisonment  should  be  sent  back  to  a  State  party  in  the 
territory  of  the  former  Yugoslavia,  where  the  enforcement  can 
be  secured.  This  means  that  the  laws  of  this  State  as  well  as 
its  administrative  regulations  concerning  the  enforcement  and 
execution  of  sentences  shall  apply.  The  Rapporteurs  have, 
unfortunately,  not  been  able  to  examine  these  rules  to  a 
greater  extent  than  they  appear  in  the  Penal  Code,  since  they 
are  not  aware  of  any  translation.  This  is  therefore  a  matter 
where  further  detailed  examination  is  necessary.  The 
Rapporteurs  have^been  told,  however,  that  the  applicable 
rules  are  basically  the  same  as  in  many  other  States  and  that 
these  rules  should  be  generally  acceptable  also  with  respect 
to  sentences  by  an  international  tribunal. 

In  particular  rules  concerning  conditional  release  and 
alternative  measures  should  be  examined.  It  is  important  that 
the  efforts  to  bring  accused  persons  to  justice  and  to  deal 
with  them  justly  and  without  bias  are  not  destroyed  in  the 
application  of  national  rules  concerning  the  enforcement  of 
the  judgments  of  the  Tribunal. 

This  question  is  related  to  the  question  how  to  supervise  an 
eventual  conditional  release,  which  has  been  approved  by  the 
Supervising  Judge.  This  is  a  matter  which  the  Plenary  Court 
might  wish  to  study  in  drafting  the  Rules  of  the  Tribunal. 

As  can  be  seen,  the  draft  Convention  also  foresees  fines  and 
confiscation.  Articles  46  and  47  do  not  confer  any  duties  to 
the  Supervising  Judge  in  this  context.  Unless  the  Rules  of 
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the  Tribunal  will  regulate  otherwise,  it  will  be  for  the 
Secretary  to  ascertain  that  the  proceeds  of  such  measures  go 
to  the  Tribunal,  i.e.  if  the  proposed  solution  is  followed. 
In  case  there  are  problems  with  respect  to  the  co-operation 
of  the  State  party  where  these  measures  are  to  be  executed, 
this  will  be  a  matter  for  the  Standing  Committee  under 
Article  26. 

Article  47 
Supervision 

1.  The  Plenary  Court  shall  select  one  of  the  judges  of  the 
Court  of  First  Instance  to  act  as  supervisor  of  the  execution 
of  judgments  (Supervising  Judge) .  An  alternate  Supervising 
Judge  shall  also  be  selected. 

2.  The  Supervising  Judge  has  the  right  to  inspect  any  prison 
or  other  place  of  detention  where  sentences  are  served  or 
persons  are  being  kept  under  custody  and  to  communicate  with 
all  sentenced  persons  in  private.  All  national  decisions  on 
conditional  release  or  alternative  measures  shall  be  subject  to 
the  approval  of  the  Supervising  Judge. 

3.  The  provisions  of  this  Article  does  not  preclude  the  Court 
from  suspending  its  judgment  or  place  preconditions  to  its 
application  in  accordance  with  the  Rules  of  the  Tribunal. 

Commentary 

Reference  is  made  to  Section  8.8.  In  case  there  would  be  many 
executions  of  judgments  to  supervise,  the  proposed  provision  might 
be  too  rigid.  In  the  further  deliberations  one  could  therefore 
contemplate  whether  it  would  be  wiser  to  provide  for  the  selection 
of  one  or  more  Supervising  Judges. 

The  Supervising  Judge  has  two  main  functions. 

The  first  is  to  inspect  all  prisons  and  other  places  where 
sentenced  persons  may  be  kept  in  order  to  ascertain  that  they  are 
treated  correctly.  In  particular  it  is  important  to  ascertain  that 
they  are  not  discriminated  agains^t  or  humiliated  by  other  inmates, 
wardens  or  others  who  may  come  in  contact  with  them.  The 
Supervising  Judge  should  be  able  to  communicate  with  all  persons 
subject  to  his  supervision,  and  this  should  be  in  private  in  order 
that  the  judge  can  make  sure  that  the  sentenced  person  is  not 
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prevented  from  communicating  important  information.  In  case 
complaints  are  raised  or  if  the  Supervising  Judge  finds  reason  to 
do  so  at  his  own  will,  he  shall  raise  the  matters  with  the  local 
authorities  or,  if  necessary,  at  the  appropriate  higher  level.  The 
main  purpose  of  this  supervision  should  be  to  make  sure  that 
persons  sentenced  by  the  Court  are  treated  in  conformity  with 
international  obligations  concerning  treatment  of  prisoners  and 
detained  persons. 

The  second  task  of  the  Supervising  Judge  is  to  examine  all 
national  decisions  on  conditional  release  or  alternative  measures 
and  to  approve  these  decisions.  Unless  approved  by  the  Supervising 
Judge,  such  decisions  may  not  be  executed.  This  is  again  a  measure 
to  secure  that  all  persons  sentenced  by  the  Court  are  treated  in 
an  equal  manner. 

A  particular  question  to  be  considered  is  whether  the  present 
article  necessitates  a  special  agreement  between  the  Tribunal  and 
the  States  parties  to  the  Convention.  It  should  be  pointed  out 
that  Articles  46  and  47  are  drafted  in  such  a  way  as  to  apply  not 
only  to  States  in  the  territory  of  the  former  Yugoslavia  but  also 
to  other  States  parties  in  which  penalties  are  enforced.  This  is 
naturally  a  solution  which  could  be  called  in  question.  The  idea 
is,  however,  that  all  sentenced  persons  should  be  treated  equally. 
If  the  proposal  is  followed,  this  may  necessitate  legislation  in 
all  States  parties  to  the  Convention;  decisions  of  parole  boards 
and  similar  organs  would  not  be  valid  unless  the  Supervising  Judge 
approves  of  them.  If  this  solution  is  considered  too  far-reaching, 
another  'solution  would  be  to  grant  the  sentenced  persons  access  to 
the  Supervising  Judge,  who  should  have  the  power  to  raise  matters 
pertaining  to  his  function  with  the  competent  national  authorities. 

Since  it  may  be  necessary  to  complement  national  rules  with 
special  rules  on  suspension  of  judgments  or  preconditions  to  the 
application  of  judgments,  paragraph  3  provides  that  such  measures 
could  be  dealt  with  in  the  Rules  of  the  Tribunal. 
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CHAPTER  XIII  -  CLEMENCY 

Article  48 
Board  of  Clemency 

1.  The  States  parties  to  this  Convention  shall  designate  a 
Board  of  Clemency.  Every  State  party  to  this  Convention  shall 
be  entitled  to  have  one  delegate  on  the  Board. 

2.  The  Board  shall  have  the  power  of  clemency  with  respect  to 
persons  sentenced  by  the  Court  in  lieu  of  competent  national 
organs  of  the  States  parties  to  this  Convention. 

3.  Before  deciding  on  a  petition  for  clemency,  the  Board 
shall  seek  the  advice  of  the  Plenary  Court. 

4.  The  Board  shall  adopt  its  own  rules  of  procedure. 

Commentary 

The  right  of  some  august  instance  at  the  national  level  to 
grant  clemency  is  generally  recognized.  Since  the  draft 
Convention  does  not  foresee  an  international  institution,  in 
which  sentences  are  to  be  served,  the  simplest  way  would 
naturally  be  to  leave  the  matter  of  clemency  to  the  ordinary 
instance  at  the  national  level.  Unfortunately  this  solution 
can  hardly  be  regarded  as  appropriate.  The  reasons  why 
national  jurisdiction  over  war  crimes  and  crimes  against 
humanity  is  not  sufficient  in  this  case  apply  also  in  the 
present  context.  If  the  international  community  takes  upon 
itself  to  establish  an  ad  hoc  Tribunal  it  is  necessary  to  be 
consistent  also  as  far  as  clemency  is  concerned.  If  clemency 
would  be  left  to  national  institutions  in  the  territory  of 
the  former  Yugoslavia,  there  is  a  clear  risk  that  decisions 
by  such  institutions  would  be  challenged  and  that  there  would 
be  suspicion  that  the  decisions  are  biased. 

It  is  against  this  background  that  the  present  provision  is 
introduced . 

Paragraph  3  lays  down  that  the  Board  shall  seek  the  advice  of 
the  Plenary  Court.  This  is  a  provision  which  could  be  called 
in  question,  since  the  argument  could  be  made  that  the  Court 
should  have  no  connection  at  all  with  matters  concerning 
clemency. 
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Paragraph  4  provides  that  the  Board  shall  adopt  its  own  rules 
of  procedure.  There  is  no  provision  in  the  draft  Convention 
which  prevents  the  Plenary  Court  from  adopting  rules  on 
clemency.  It  is,  however,  in  the  nature  of  clemency  that  it 
would  be  less  advisable  to  lay  down  substantive  rules  for 
this  institute.  In  the  further  deliberations  one  should 
therefore  consider  whether  an  express  prohibition  against 
substantive  rules  on  clemency  should  be  introduced  in  the 
Convention.  It  is  another  matter  that  the  Board  will  after 
some  time  develop  precedence  which  would  be  of  guidance  to 
the  Board  itself.  This  precendence  will  no  doubt  also  be 
studied  with  great  interest  by  persons  serving  sentences. 

It  should  be  observed  that  the  article  does  not  contain 
provisions  on  voting.  This  is  a  matter  which  has  to  be 
studied  further.  It  might  be  advisable  not  to  leave  this  to 
the  rules  of  procedure,  but  to  introduce  a  provision  in  the 
Convention,  modelled  after  Article  26,  paragraph  7.  A 
qualified  majority  is  probably  required. 
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CHAPTER  XIV  -  ADMINISTRATIVE  MATTERS 

Article  49 
Rules  of  the  Tribunal 

1.  The  Plenary  Court  shall  draw  up  Rules  of  the  Tribunal 
to  regulate  the  functions  and  activities  of  the  Court,  the 
Procuracy  and  the  Secretariat.  In  doing  so  the  Court 
should  give  due  consideration  to  the  Code  of  Criminal 
Procedure  of  the  former  Yugoslavia. 

2.  When  the  Rules  of  the  Tribunal  are  being  drawn  up, 
the  Procurator-General  and  the  Secretary  are  entitled  to 
participate  but  not  to  vote. 

3.  The  Rules  of  the  Tribunal  shall  be  published.  Rules 
pertaining  to  the  security  of  the  Tribunal  and  related 
provisions  may,  however,  be  kept  confidential. 

Commentary 

Reference  is  made  to  Section  8.4.  The  Rules  of  the  Tribunal 
may  address  the  Court  (in  all  three  appearances),  the 
Procuracy  and  the  Secretariat.  The  Plenary  Court  may  not 
issue  rules  which  bind  the  Standing  Committee  or  the  Board  of 
Clemency.  These  organs  are  competent  to  adopt  their  own  rules 
of  procedure.  See  however  Commentary  to  Article  48. 

It  is  obvious  that  the  Plenary  Court  must  in  the  exercise  of 
drawing' up  rules  observe  the  international  obligations  that 
States  parties  to  the  Convention  are  obliged  to  follow. 
Reference  has  already  been  made  to  this  fact  in  the 
Commentary  to  Article  31. 

It  is  at  the  same  time  of  great  importance  that  the 
procedural  law  of  the  former  Yugoslavia  can  be  used  to  the 
greatest  extent  possible.  As  long  as  these  rules  comply  with 
international  obligations  and  standards,  is  should  be  an 
advantage  to  apply  them,  in  particular  in  view  of  the  way  in 
which  the  present  draft  is  designed  (cf.  the  phasing  out  of 
the  activities  of  the  Tribunal  as  provided  for  in  Article 
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60).  It  may  even  be  that  the  Plenary  Court  decides  to  apply 
directly  provisions  of  the  national  procedural  law,  or, 
rather,  prescribe  in  the  Rules  of  the  Tribunal  that  these 
national  rules  shall  apply. 

The  requirement  in  paragraph  3  that  the  Rules  of  the  Tribunal 
shall  be  published  is  important.  It  is  not  acceptable  that 
the  organs  of  the  Tribunal  are  governed  by  rules  that  are  not 
generally  accessible  to  the  public.  The  only  exception  is 
that  it  may  be  necessary  to  issue  rules  pertaining  to  matters 
of  security. 

In  this  context  the  Rapporteurs  would  like  to  point  to  the 
fact  that  it  will  be  necessary  for  the  Plenary  Court  to  issue 
rules  on  access  to  the  archives  of  the  Tribunal.  Custom 
varies  among  States,  and  the  practice  may  be  different.  In 
some  States  the  general  public  would  have  access  to  the 
files,  once  the  Court  is  seized  with  the  matter,  in  other 
States  only  the  judgments  will  be  open  to  scrutiny.  The 
States  parties  to  the  Convention  may  consider  this  question 
of  such  importance  that  they  may  wish  to  lay  down  rules  on 
the  matter  in  the  Convention  and  not  leave  this  question  to 
be  solved  by  the  Rules  of  the  Tribunal.  It  is  to  be  hoped 
that  the  maximum  openness  is  aimed  at. 

Article  50 
Working  Languages 

1.  'The  working  language  of  the  Tribunal  shall  be  English. 

2.  The  Court  may  decide  to  use  any  other  language  in  a 
particular  case. 

Commentary 

The  question  of  working  languages  is  of  great  importance,  not 
least  because  of  the  costs  involved.  In  their  report  on 
Croatia  the  Rapporteurs  said  that  since  the  Court  would  be 
designed  to  deal  with  alleged  crimes  from  a  particular 
region,  the  languages  of  this  region  could  be  used  as 
official  languages  of  the  Court.  After  giving  further 
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consideration  to  this  question  the  Rapporteurs  have  come  to 
the  conclusion  that  it  may  be  unwise  to  employ  several 
languages  in  the  Court.  Despite  the  fact  that  presumably  all 
accused  persons  will  speak  Serbo-Croatian  and  that  many 
documents  (there  are  two  alphabets  involved  in  written 
Serbo-Croatian)  and  depositions  will  be  in  Serbo-Croatian, 
the  Rapporteurs  have  come  to  the  conclusion  that  the  Tribunal 
must  use  one  common  language  which  all  the  personnel  of  the 
Tribunal  can  master  reasonably  well.  It  is  also  imperative 
that  the  judges  have  a  sufficient  command  of  that  language  so 
that  they  can  communicate  directly  with  each  other.  This  is 
important  not  only  with  respect  to  the  deliberations  which 
the  judges  have  to  make  but  also  in  view  of  all  the  necessary 
direct  contacts  they  roust  have  in  their  daily  work. 

Taking  all  aspects  into  consideration,  the  Rapporteurs  have 
come  to  the  conclusion  that  the  working  language  of  the 
Tribunal  should  be  English. 

This  does  not  mean,  however,  that  the  criminal  inquiry  might 
not  to  a  large  extent  be  conducted  in  e.g.  Serbo-Croatian. 
The  main  thing  is  that  the  case,  when  presented  to  the  Court, 
will  be  presented  in  English.  Interpreters  will  obviously 
have  to  serve  the  Court  at  the  main  hearings,  since 
defendants  and  others  appearing  before  the  Court  will  seldom 
have  a  sufficient  command  of  English  to  be  able  to  appear 
without  the  assistance  of  interpreters. 

In  view* of  the  circumstances  and  taking  into  consideration 
the  aspect  of  publicity  the  hearings  will  probably  have  to  be 
translated  into  Serbo-Croatian  even  if  all  persons  appearing 
before  the  Court  would  in  a  particular  case  choose  to  address 
the  Court  in  English. 

Paragraph  2  provides  for  the  Court  to  decide  to  use  any  other 
language  in  a  particular  case.  ^The  Rapporteurs  think  that 
this  option  should  not  be  excluded,  if  it  should  turn  out 
that  everybody  present  and  acting  in  connection  with  the 
hearing  is  able  to  use  another  common  language.  The  judgment 
would  obviously  have  to  be  written  in  English  though.  The 
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question  also  arises  whether  it  is  not  necessary  to  interpret 
the  proceedings  into  English.  If  there  are  persons  present  in 
the  court-room  to  follow  the  hearing,  it  will  probably  be 
necessary  to  provide  for  such  translation. 

Article  51 
Privileges  and  Immunities 

1.  The  privileges  and  immunities  of  judges  are  laid  down 
in  Article  10. 

2.  The  Procurator-General,  the  Secretary  and  other 
officers  and  employees  of  the  Tribunal  shall  enjoy,  while 
performing  their  functions  in  the  territory  of  the  States 
parties  to  this  Convention,  the  privileges  and  immunities 
accorded  to  persons  connected  with  the  International  Court 
of  Justice. 

3.  The  Plenary  Court  may  revoke  the  immunity  of  any 
person  referred  to  in  paragraph  2  with  a  two  thirds  vote, 
except  for  the  immunity  of  the  Procurator-General. 


Commentary 

Reference  is  made  to  Article  10.  The  provision  in  paragraph  2 
is  modelled  after  a  similar  provision  in  the  Convention  on 
Conciliation  and  Arbitration  within  the  CSCE. 

As  to  paragraph  3  it  could  naturally  be  discussed  to  what 
extent  immunity  could  be  revoked.  The  provision  only   excepts 
the  Procurator-General;  the  judges  are  not  mentioned  in 
paragraph  2,  and  their  immunity  can  not  be  revoked.  The 
reason  why  only  the  Procurator-General  is  mentioned  is  that 
this  person  holds  a  position  which  is  independent  in  relation 
to  the  Court,  and  he  should  have  the  same  protection  as  the 
judges.  The  Secretary  is  the  clerk  of  the  Tribunal,  and  he  is 
therefore  in  another  position.  On  the  other  hand  it  is 
important  that  the  Secretary  can  act  in  an  independent  manner 
within  his  field  of  responsibility.  One  might  therefore 
consider  including  also  the  Secretary  in  paragraph  3. 
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Article  52 
Costs  of  the  Tribunal 

The  costs  of  the  Tribunal  shall  be  met  by  the  States 
parties  to  this  Convention.  The  provisions  for  the 
calculation  of  the  costs;  for  the  drawing  up  and  approval 
of  the  annual  budget  of  the  Tribunal;  for  the  distribution 
of  the  costs  among  the  States  parties  to  this  Convention; 
for  the  audit  of  the  accounts  of  the  Tribunal;  and  for 
related  matters,  is  contained  in  the  Financial  Protocol 
which  appears  in  Annex  2.  The  Protocol  constitutes  an 
integral  part  of  this  Convention. 


Commentary 

Reference  is  made  to  Section  8.10.  This  article  -  or  rather 
the  Financial  Protocol  -  is  obviously  one  of  the  focal  points 
of  the  draft  Convention.  In  particular  the  size  of  the 
contributions  to  be  made  by  States  parties  to  the  Convention 
are  of  importance,  since  they  may  influence  the  readiness  of 
States  to  become  parties  to  the  same. 

At  the  present  juncture  it  is  difficult  to  indicate  more  in 
detail  how  the  provisions  on  the  costs  of  the  Tribunal  should 
be  drafted.  This  depends  first  of  all  on  the  auspices  under 
which  the  Convention  should  be  elaborated.  If  it  is 
elaborated  under  the  auspices  of  the  United  Nations,  it  is 
evident  that  the  scale  of  distribution  used  within  that 
organization  could  be  used  also  for  the  present  Convention. 

If  the  Convention  is  elaborated  under  the  auspices  of  the 
CSCE,  the  scale  of  distribution  employed  in  the  CSCE  process 
could  be  used.  In  fact,  since  the  Financial  Committee  under 
the  CSO  is  presently  elaborating  a  Financial  Protocol  to  the 
Convention  on  Conciliation  and  Arbitration  within  the  CSCE, 
this  protocol  in  its  present  stage  of  development  has  been 
used  as  a  model.  Consequently,  all  provisions  relating  to  the 
financing  of  the  Tribunal  appear  in  an  annex,  which  forms  an 
integral  part  of  the  Convention  (see  below  under  'Annex  2  to 
draft  Convention"). 
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CHAPTER  XV  -  INTERNATIONAL  JUDICIAL  ASSISTANCE 
AND  OTHER  FORMS  OF  CO-OPERATION 

Article  53 
General  Provisions 

1.  The  States  parties  to  this  Convention  shall  provide 
the  Tribunal  with  all  internationally  recognized  means  of 
legal  assistance.  Assistance  shall  include,  but  not  be 
limited  to: 

(a)  ascertaining  the  whereabouts  and  addresses  of  persons; 

(b)  taking  the  testimony  or  statements  of  persons  in  the 
requested  State  or  elsewhere; 

(c)  effecting  the  production  or  preservation  of  judicial 
and  other  documents,  records,  or  articles  of  evidence; 

(d)  service  of  judicial  and  administrative  documents;  and 

(e)  authentication  of  documents. 

2.  The  Tribunal  is  authorized  to  seek  the  co-operation 
of  States  non-parties  to  the  Convention  as  appropriate. 

Commentary 

Reference  is  made  to  Section  8.6.  The  present  article  is 
drafted  taking  into  consideration  the  reasoning  of  the 
Working  Group  of  the  ILC  (cf.  paras.  528-545  of  the  ILC 
report) .  Consequently,  the  article  is  drafted  as  a  general 
provision  supplemented  by  a  non-exhaustive  list  of  matters 
which  would  have  to  be  included  in  the  assistance  to  be  given 
to  the  Tribunal.  It  is  therefore  important  to  note  the  first 
sentence  of  the  paragraph  which  refers  to  "all 
internationally  recognized  means  of  legal  assistance". 

In  order  to  make  it  clear  that  the  Tribunal  should  have  the 
power  to  approach  also  States  non-parties  to  the  Convention, 
a  provision  to  this  effect  appears  in  paragraph  2.  In  view  of 
the  fact  that  the  conventions  that  underlie  the  penal 
provisions  to  be  applied  by  the  Tribunal  are  universally 
accepted,  it  is  to  be  assumed  that  also  States  non-parties  to 
the  Convention  will  give  substantive  assistance  to  the 
Tribunal . 
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Article  54 
Communications  and  Requests 


1.  All  communications  in  relation  to  this  Convention 
shall  be  in  writing  and  shall  be  between  the  competent 
national  authority  and  the  Secretariat  of  the  Tribunal. 
The  Procuracy  may  correspond  directly  with  local 
authorities  in  the  former  Yugoslavia. 

2.  Whenever  appropriate,  communications  may  also  be  made 
through  the  International  Criminal  Police  Organization 
(ICPO/Interpol) ,  in  conformity  with  arrangements  which  the 
Tribunal  may  make  with  this  organization. 

3.  Documentation  pertaining  to  judicial  assistance  and 
cooperation  shall  include  the  following: 

(a)  the  basis  and  legal  reasons  for  the  request; 

(b)  information  concerning  the  individual  who  is  the 
subject  of  the  request; 

(c)  information  concerning  the  evidence  sought  to  be 
seized,  describing  it  with  sufficient  detail  to  identify 
it,  and  describing  the  reasons  why,  and  the  legal  basis 
relied  thereon; 

(d)  description  of  the  basic  facts  underlying  the  request; 
and 

(e)  description  of  some  evidence  concerning  the  charges, 
accusations  or  conviction  of  the  person  who  is  the  subject 
of  the  request. 

4.  All  communications  and  requests  made  pursuant  to  this 
Convention  shall  be  in  any  of  the  official  languages  of 
the  Convention. 


Commentary 

This  provision  should  be  read  in  conjunction  with  Article  34, 
paragraph  5.  The  present  provision  is  drafted  according  to 
the  system  usually  employed  in  international  judicial 
assistance.  This  matter  needs  further  consideration,  however, 
since  it  is  imperative  that  the  Convention  does  not  hinder  a 
flexible  co-operation  between  local  authorities  and  the 
Tribunal.  The  provision  that  the  Procuracy  may  correspond 
directly  with  local  authorities  in  the  former  Yugoslavia 
should  be  noted.  Obviously  this  is  where  direct  contacts  are 
of  the  greatest  importance.  It  could  also  be  considered  to 
open  this  option  to  the  Secretariat,  in  particular  with 
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respect  to  matters  such  as  deliveries  of  documents  and  of 
summons  to  appear  before  the  Court.  The  connection  between 
Article  34,  paragraph  5  and  the  present  provision  must  be 
examined  in  the  light  of  further  detailed  deliberations. 

The  "competent  national  authority"  will  probably  have  to  be 
designated  by  States  upon  ratification. 

Paragraph  2  deals  with  the  important  question  of  involving 
Interpol  in  the  work  of  the  Tribunal.  This  involvement  is  of 
course  dependent  on  an  agreement  between  Interpol  and  the 
Tribunal  if  there  should  be  a  direct  communication.  Another 
solution  might  be  that  one  of  the  States  parties  to  the 
Convention  might  take  upon  itself  to  further,  in  particular, 
warrants  of  arrest  to  Interpol  to  ask  for  their  assistance. 
It  is  important  that  suspected  or  accused  persons  can  be 
apprehended  all  over  the  world,  and  in  view  of  the 
international  provisions  which  underlie  the  penal  provisions 
to  be  applied,  the  Tribunal  should  be  granted  a  wide 
co-operation. 

As  far  as  an  agreement  on  co-operation  with  Interpol  is 
concerned,  it  should  be  possible  to  conclude  such  agreement 
under  Article  41  of  the  current  Constitution  of  Interpol.  A 
similar  provision  appears  in  Article  27  of  the  draft 
Constitution  presently  under  consideration  by  the 
organization.  The  significance  of  Article  3  in  the  current 
Constitution  (same  number  in  the  draft)  would  have  to  be 
analyzed  in  this  context. 

Paragraphs  3  and  4  should  be  self-explanatory.  They  need  to 
be  examined  in  the  light  of  further  deliberations. 

Article  55 
Provisional  Measures 


In  cases  of  urgency,  the  Tribunal  may  ask  of  the  requested 
State  party  to  the  Convention  any  or  all  of  the  following: 

(a)  to  provisionally  arrest  the  person  sought  for 
surrender ; 
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(b)  to  seize  evidence  needed  in  connection  with  any 
proceedings  which  shall  be  the  object  of  a  formal  request 
under  the  provisions  of  this  Chapter;  or 

(c)  to  undertake  protective  measures  to  prevent  the  escape 
of  the  person  or  destruction  of  the  evidence  sought. 


Commentarv 

The  question  is  whether  it  is  necessary  to  go  into  detail  on 
this  subject  in  the  Convention.  It  should  be  noted,  however, 
that  the  article  indirectly  lays  down  obligations  on  the 
requested  States,  and  that  therefore  the  subject  matter 
should  be  dealt  with  in  the  Convention. 

It  should  also  be  noted  that  the  relationship  between  Article 
36  and  the  present  article  should  be  examined  in  detail  in 
the  further  deliberations. 

Article  56 

Delivery  of  Persons 

Delivery  of  persons  for  any  reason  from  a  State  to  the 
Tribunal  and  vice  versa  shall  be  in  accordance  with 
established  legal  procedures  under  this  Convention  and  the 
Rules  of  the  Tribunal  as  well  as  the  laws  of  the  requested 
State. 

Commentary 

Reference  is  made  to  Section  8.6.  A  similar  provision  appears 
in  one  of  the  drafts  studied.  It  could  be  put  in  question, 
however,  if  the  provision  is  absolutely  necessary.  It 
therefore  appears  in  the  present  draft  mainly  to  indicate 
that  the  question  of  bringing  defendants  before  the  Court  has 
to  be  examined  in  detail  in  the  further  deliberations.  The 
question  is  addressed  by  the  Working  Group  of  the  ILC  (cf. 
paras.  518-526  of  the  ILC  report).  Depending  on  the 
conclusions  arrived  at,  it  may  be  prudent  to  elaborate  some 
kind  of  standard  agreement  between  the  Tribunal  and  the 
Contracting  States,  in  which  the  latter  undertake  to  deliver 
persons  at  the  request  of  the  Tribunal.  Irrespective  of  how 
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this  matter  is  solved,  it  will  be  necessary  for  the  States 
parties  to  the  Convention  to  examine  in  detail  their 
legislation  in  the  field  of  judicial  assistance  to  see  to  it 
that  the  provisions  can  be  applied  also  in  relation  to  the 

Tribunal . 

The  possibility  of  the  United  Nations  Security  Council 
exercising  a  particular  role  in  this  context  has  been 
mentioned  above  under  "Title  and  Preamble". 

Article  57 
Rule  of  Speciality 

1.  A  person  delivered  to  the  Tribunal  shall  not  be 
subject  to  prosecution  or  punishment  for  any  other  crime 
than  that  for  which  he  has  been  delivered. 

2.  Evidence  delivered  shall  not  be  used  for  any  other 
purpose  than  for  the  purpose  for  which  it  was  delivered. 

3.  Waiver  of  the  requirements  of  paragraphs  1  and  2  may 
be  made  by  the  requested  State  on  the  basis  of  a  motivated 
request  by  the  Tribunal. 

Commentary 

The  subject  matter  dealt  with  in  this  article  is  well  known 
to  everybody  dealing  with  international  judicial  assistance. 
No  major  problems  should  arise  in  this  context,  in  particular 
since  the  scope  of  the  jurisdiction  of  the  Tribunal  is 
relatively  narrow.  Paragraph  3  may  be  of  special  importance, 
since  ifc  may  very  well  be  that  additional  crimes  are 
discovered  once  the  accused  is  brought  before  the  Court. 
Accused  persons  may  be  recognized  in  the  court-room  and 
additional  complaints  may  be  made  to  the  Prosecutor.  It  could 
therefore  be  contemplated  whether  one  should  introduce  a 
provision  to  the  effect  that  a  requested  State  may  make  a 
general  waiver  of  the  requirements  of  paragraphs  1  and  2  with 
respect  to  matters  falling  within  the  jurisdiction  of  the 
Tribunal. 
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Article  58 
Costs 


1.  The  costs  for  the  delivery  of  persons  to  the  Tribunal 
and  for  other  judicial  assistance  and  co-operation  shall 
be  borne  by  the  Tribunal. 

2.  The  costs  for  execution  of  sentences  shall  be  borne 
by  the  State  party  to  this  Convention  in  which  the 
execution  takes  place. 


Commentary 

The  provisions  in  this  article  need  careful  consideration.  As 
can  be  seen,  costs  falling  under  paragraph  1  are  attributed 
to  the  Tribunal,  whereas  costs  falling  under  paragraph  2  are 
to  be  borne  by  a  State  party.  The  rationale  behind  this 
distinction  is  that  it  seems  advisable  to  distribute  equally 
among  the  States  parties  to  the  Convention  the  costs  of 
bringing  the  accused  persons  to  justice.  The  costs  referred 
to  in  paragraph  1  are  relatively  limited  in  relation  to  costs 
for  execution.  It  may  also  be  that  other  States  than  States 
parties  are  involved  in  the  delivery  or  in  other  judicial 
assistance  and  co-operation.  It  therefore  seems  appropriate 
that  the  Tribunal  will  be  responsible  for  these  costs. 

As  far  as  execution  is  concerned,  the  proposal  foresees  that 
the  normal  procedure  would  be  that  sentences  are  served  in 
one  of  the  States  on  the  territory  of  the  former  Yugoslavia. 
When  the  stage  of  execution  is  reached,  the  Rapporteurs  think 
that  the  responsibility  for  the  effort  of  bringing  war 
criminals  to  justice  should  be  re-transferred  to  the  States 
where  the  crimes  were  committed.  The  responsibility  already 
rests  with  the  States  in  question,  and  when  the  Tribunl  has 
performed  its  tasks,  it  should  be  for  these  States  to  take 
over  the  responsibility.  If  there  are  many  persons  sentenced, 
this  will  no  doubt  be  a  heavy  responsibility  and  a 
considerable  economical  burden  upon  these  States.  But  this  is 
something  which  cannot  be  avoided.  If  assistance  is  deemed 
necessary,  this  should  be  granted  in  other  ways  than  through 
funding  via  the  Tribunal.  The  idea  is  also  that  the 
activities  of  the  Tribunal  should  be  phased  out,  and  even  if 
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there  still  remains  the  task  of  supervising  the  execution 
(cf.  Article  47),  the  Tribunal  should  not  be  entrusted  with 
major  financial  issues  for  a  long  period  of  time  and  long 
after  the  adjudication  of  the  Tribunal  may  have  been 
transferred  back  to  the  States  in  the  territory  of  the  former 
Yugoslavia . 

Article  59 
Obligation  to  Trv  or  Extradite 


1.  The  States  parties  to  this  Convention  undertake  to 
surrender,  extradite  or  transfer  to  the  Tribunal  on  the 
basis  of  this  Convention  any  person  under  investigation, 
charged,  sought  to  be  tried,  or  convicted  by  the  Court  in 
accordance  with  the  jurisdiction  of  the  Tribunal. 

2.  A  State  party  to  this  Convention  that  decides  to 
prosecute  a  person  for  a  crime  under  the  jurisdiction  of 
the  Tribunal  does  not  have  the  obligation  to  surrender  or 
extradite  that  person  to  the  Tribunal. 

3.  A  State  party  to  this  Convention  may,  as  an 
alternative  to  prosecution  and  as  an  alternative  to  using 
the  jurisdiction  of  the  Tribunal,  extradite  a  person  to 
another  state  having  jurisdiction  and  willing  to  prosecute. 

4.  Paragraphs  2  and  3  do  not  apply  to  any  State  in  the 
territory  of  the  former  Yugoslavia. 


Commentary 

Reference  is  made  to  Section  8.2.  In  addition  a  few  words 
could  be  said  about  the  question  of  double  criminality.  This 
is,  again,  a  matter  with  which  lawyers  engaged  in  extradition 
matters  are  well  acquainted.  A  basic  requirement  in  national 
laws  for  agreeing  to  a  request  for  extradition  is  that  the 
crime  which  the  request  concerns  is  punishable  also  under  the 
law  of  the  requested  State.  Since  the  provisions  annexed  to 
the  draft  Convention  are  reflections  of  descriptions  of  acts 
which  are  criminalized  under  international  law,  there  should 
be  no  major  problems  here.  One  can  assume  that  the  act  would 
be  punishable  in  all  States  parties  to  the  Convention. 
However,  problems  could  arise  in  certain  areas,  e.g.  in  the 
field  of  statutory  limitation.  Even  if  there  are 
international  rules  laying  down  that  no  statutory  limitation 
should  apply  to  war  crimes,  there  will  no  doubt  be  States 
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which  have  not  agreed  to  these  rules  in  full.  It  is  therefore 
necessary  to  examine  the  question  of  double  criminality  more 
in  depth  in  the  further  deliberations. 

With  respect  to  the  expression  "jurisdiction  of  the  Tribunal" 
reference  is  made  to  the  Commentary  to  Article  4. 

The  motives  for  paragraph  4  are  explained  in  Section  8.2. 

CHAPTER  XVI  -  TRANSFER  OF  PROCEEDINGS  FROM 
THE  TRIBUNAL  TO  NATIONAL  JURISDICTION 

Article  60 

Transfer  of  Proceedings  to  States  in  the 

Territory  of  the  Former  Yugoslavia 

1.  When  the  Plenary  Court  is  satisfied  that  a  State 
party  to  this  Convention  in  the  territory  of  the  former 
Yugoslavia  has  the  appropriate  means  to  adjudicate 
effectively  and  fairly  cases  falling  under  the 
jurisdiction  of  the  Tribunal,  it  may  authorize  the  Court 
of  First  Instance  to  transfer  the  proceedings  in 
particular  cases  to  the  national  courts  of  that  State. 
Such  transfer  may  not  be  made  without  the  consent  of  the 
State  to  which  the  transfer  is  intended. 

2.  A  decision  by  the  Court  of  First  Instance  on  transfer 
is  final. 

3.  If  transfer  is  decided,  the  case  shall  be  dealt  with 
in  accordance  with  the  national  legislation  of  the 
receiving  State. 

Commentary 

The  motives  for  this  provision  appear  in  Section  8.9.  The  way 
in  which  the  provision  is  designed,  the  decision  by  the  Court 
of  First  Instance  on  transfer  is  final.  It  could  be  seen  as  a 
confirmation  in  casu  of  the  general  decision  taken  by  the 
Plenary  Court. 

A  consequence  of  paragraph  3  is  that  the  case  is  disconnected 
from  the  Tribunal.  This  means  that  national  law  should  apply 
in  all  aspects,  and  that  the  Tribunal  will  have  no 
obligations  with  respect  to  the  case  in  question.  As  a 
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consequence,  supervision  (cf.  Article  47)  is  not  applicable, 
which  solution  may  have  to  be  deliberated  more  in  depth  in 
the  further  considerations. 

CHAPTER  XVII  -  FINAL  PROVISIONS* 

General  observation: 

The  drafting  of  the  final  provisions  depends  on  the  context 
in  which  the  Convention  is  elaborated.  If  it  is  elaborated 
under  the  auspices  of  the  United  Nations,  the  final 
provisions  of  UH   Conventions  should  be  used  as  a  model.  As 
will  appear,  the  Rapporteurs  have  chosen  to  draft  the  final 
provisions  to  demonstrate  a  possible  CSCE  option.  The  final 
provisions  of  the  Stockholm  Convention  on  Conciliation  and 
Arbitration  within  the  CSCE  have  been  used  as  a  model.  There 
is,  however,  no  provision  which  corresponds  to  Article  38 
("Non-parties")  of  the  Stockholm  Convention. 

Article  61 
Signature  and  Entry  into  Force 


1.  This  Convention  shall  be  open  for  signature  with  the 

Government  of  by  the  CSCE  participating  States  until 

It  shall  be  subject  to  ratification. 

2.  The  CSCE  participating  States  which  have  not  signed 
this  Convention  may  subsequently  accede  thereto. 

3.  This  Convention  shall  enter  into  force  two  months 
after  the  date  of  deposit  of  the  twelfth  instrument  of 
ratification  or  accession. 

4.  For  every  State  which  ratifies  or  accedes  to  this 
Convention  after  the  deposit  of  the  twelfth  instrument  of 
ratification  or  accession,  the  Convention  shall  enter  into 
force  two  months  after  its  instrument  of  ratification  or 
accession  has  been  deposited. 

5.  The  Government  of  shall  serve  as  depositary  of 

this  Convention. 


*  The  Rapporteurs  have  chosen  to  demonstrate  a  possible 
CSCE  option.  If  the  UN  option  is  chosen,  the  provisions 
will  naturally  have  to  be  elaborated  in  accordance  with 
UN  practice. 
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Commentary 

Cf.  Article  33  of  the  Stockholm  Convention.  As  can  be  seen, 
the  present  provision  means  that  the  Convention  is  open  only 
to  CSCE  participating  States.  The  number  of  ratifications 
necessary  for  the  entry  into  force  of  the  Convention  has  to 
be  considered  carefully.  The  Rapporteurs  assume  that  the  CSCE 
participating  States  will  take  jointly  an  interested 
approach,  in  case  action  is  taken  at  the  international  level. 
The  ratification  process  may,  however,  take  longer  in  some 
States  than  in  others.  It  has  to  be  discussed  whether  twelve 
States  form  a  sufficient  basis  for  the  commencement  of  the 
operations  under  the  Convention. 

Sweden  is  the  depositary  of  the  Stockholm  Convention,  while 
the  Court  established  under  that  Convention  has  its  seat  in 
Geneva.  It  might  be  preferable  if  the  depositary  would  be  the 
same  State  as  the  State  hosting  the  Tribunal. 

Article  62 
Reservations 

This  Convention  may  not  be  the  subject  of  any  reservation. 
Commentary 

Cf.  Article  34  of  the  Stockholm  Convention.  In  the  present 
case  no  reservations  are  permitted. 

Article  63 

Amendments 

1.  Amendments  to  this  Convention  must  be  adopted  in 
accordance  with  the  following  paragraphs. 

2.  Amendments  to  this  Convention  may  be  proposed  by  any 
State  party  thereto. 

3.  If  the  Standing  Committee  adopts  the  proposed  text  of 
the  amendment,  the  text  shall  be  forwarded  by  the 
Depositary  to  States  parties  to  this  Convention  for 
acceptance  in  accordance  with  their  respective 
constitutional  requirements. 
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4.    Any  such  amendment  shall  come  into  force  on  the 
thirtieth  day  after  all  States  parties  to  this  Convention 
have  informed  the  Depositary  of  their  acceptance  thereof. 


Commentary 

Cf.  Article  35  of  the  Stockholm  Convention.  This  provision 
caused  a  considerable  discussion  when  this  Convention  was 
negotiated.  This  should  be  seen  against  the  background  of  the 
fact  that  there  is  a  very  strong  link  between  that  Convention 
and  the  CSCE  participating  States,  even  if  they  are  not 
parties  to  the  Convention.  In  the  present  case  the  link  is 
less  formal;  it  is  more  of  a  political  nature.  The  Tribunal 
and  the  effects  of  its  functioning  will  most  certainly  be 
discussed  not  only  by  the  Standing  Committee  but  also  by  the 
CSCE  Council  and  the  CSO. 

Article  64 
Denunciation 


1.  Any  State  party  to  this  Convention  may,  at  any  time, 
denounce  this  Convention  by  means  of  a  notification 
addressed  to  the  Depositary. 

2.  Such  denunciation  shall  become  effective  one  year 
after  the  date  of  receipt  of  the  notification  by  the 

Depositary. 


Commentary 

Cf.  Article  36  of  the  Stockholm  Convention. 

Article  65 
Notifications  and  Communications 


The  notifications  and  communications  to  be  made  by  the 
Depositary  shall  be  transmitted  to  the  Secretary  of  the 
Tribunal  and  to  the  States  parties  to  this  Convention. 


Commentary 

Cf.  Article  37  of  the  Stockholm  Convention  and  the  Commentary 
to  Article  63 . 
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Article  66 

Transitional  Provisions 


Until  a  Secretary  is  appointed,  the  duties  of  the 
Secretary  under  Article  7,  paragraph  5,  and  Article  1£ 
paragraph  5  shall  be  performed  by  the  Depositary. 


Comrnentarv 

Cf.  Article  39  to  the  Stockholm  Convention.  During  the 
further  deliberations  it  is  necessary  to  identify  the  need 
for  transitional  provisions.  So  far,  the  Rapporteurs  note 
that  the  lists  containing  the  names  of  the  judges  appointed 
to  serve  on  the  Court  of  First  Instance  and  the  judges  of 
appeal  must  be  established  before  a  Secretary  can  be 
appointed.  It  is  therefore  necessary  to  entrust  this  task  to 
the  Depositary,  until  the  Secretary  can  take  over. 

Annex  1  to  draft  Convention 


(Reference  is  made  to  the  text  appearing  at  the  end  of 
Annex  6  to  the  present  report.) 


Commentary 

This  text  contains  the  relevant  penal  provisions  of  the  Penal 
Code  of  the  Former  Yugoslavia.  Reference  is  made  to 
Sections  8.2  and  8.8  and  to  the  Commentary  to  Article  28. 

Annex  2  to  draft  Convention 


(Reference  is  made  to  to  the  text  appearing  at  the  end  of 
Annex  6  to  the  present  report.) 


Cpmmgptgry 

Reference  is  made  to  Section  8.10  of  the  repoxp   and  to  the 
Commentary  to  Article  52.  As  already  mentioned,  the  Protocol 
is  modelled  after  a  draft  Financial  Protocol  'presently  under 
consideration  within  the  CSCE.-Uo  comments  are  therefore 
offered  with  respect  to  the  provisions  of  the  Protocol. 
Obviously,  the  provisions  concerning  the  financing  have  to  be 
dealt  with  in  detail  when  time  comes. 
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